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NTSB Order No. EA-3470

UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
On the 8th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator, _
Federal Aviation Adm nistration,

Conpl ai nant, Docket SE- 9841
V.
SAMUEL SHADOW

Respondent .

OPI NI ON AND ORDER

Respondent has appealed fromthe oral initial decision
I ssued by Admi nistrative Law Judge Wlliam R Millins at the
conclusion of an evidentiary hearing held on Septenber 12,

1989." The law judge found that respondent had violated §

'An excerpt fromthe transcript containing the initial
decision is attached. The Admnistrator filed a brief opposing
the appeal, but did not object to the reduction of the suspension
period. Therefore, we need not address this issue. Respondent
filed a notion to strike part of the Admnistrator’s brief from
the record. W deny this notion, as it appears that respondent
attenpted to use it as a pretext for a reply to the
Adm nistrator’s reply brief. Under our Rules of Practice,

(continued. . . )
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43.13(a) of the Federal Aviation Regulations (“FAR" 14 C F.R
Part 91) as applied through 8§ 43.13(c) when, on Septenber 27,
1987, respondent allegedly failed to adequately perform and
docunent mai ntenance required on a Southwest Airlines Boeing
737.°

This case arose fromrepair of a major hydraulic system
failure on a Southwest Airlines’ 737. On landing, the pilots
reported that the system “A” hydraulics had gone to zero, both
| ow pressure punp lights illum nated, and postflight inspection
reveal ed hydraulic fluid |leaking fromthe nose gear

Respondent, a Continental Airlines enployee doing contract work

‘(.. continued ) _ _
replies to a reply brief are not permtted absent a show ng of
good cause. 49 CFR § 821.48(e). See Administrator v. Wlch, 2
NTSB 1990 (1975). W al so deny respondent’s request for oral
argunent. The 1ssues in the case are sufficiently devel oped on
the record and in the briefs.

‘FAR § 43.13(a) states in pertinent part:

“(a) Each person perform ng mai ntenance, alteration, or
preventive nai ntenance on an aircraft, engine, propeller, or
appliance shall use the nethods, techniques, and practices
prescribed in the current manufacturer’s naintenance nmanual or
Instructions for Continued Airworthiness prepared by its
manuf acturer, or other nethods, techniques, and practices
acceptable to the Adm nistrator, except as noted in § 43.16. He
shall use the tools, equiprment, and test apparatus necessary to
assure conpletion of the work in accordance wth accepted
I ndustry practices. "

FAR 8§ 43.13(c) states in pertinent part:

‘(¢) Special provisions for holders of air carrier

operating certificates. . . .Unless otherwse notified by the
adm ni strator, the methods, techniques, and practices contained
in the maintenance manual or the maintenance part of the manual
of t he hol der of an air carrier operating
certificate. . . constitute acceptable neans of conpliance with this
section. *
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for Southwest, was given the responsibility for repair. He
exam ned the nose gear, identified the source of the |eak,
replaced an "O' ring in the nose gear, and, after checking with
Sout hwest mai ntenance center, refilled the fluid reservoir,
checked the system for |eaks and returned the aircraft for
servi ce.

The Admi nistrator’s Oder of Suspension, the conplaint in
this case, stated that in connection with his repair of the
nose gear respondent failed to perform or docunent in the
flight log, “the required checks of the correspondi ng punp
pressure filter and case drain filter and...and failed to
perform a subsequent |eak check.” The focus of the evidentiary
hearing, not surprisingly, was ained primarily at these
charges. The Administrator’s case in main was predicated on
the belief that a section of the prescribed naintenance nanual
containing a requirenent to check the pressure and drain
filters applied to the work done. The |aw judge found that it
did not, and the Administrator has not appealed this finding.

However, during the hearing there was al so some discussion
of a subsidiary matter, whether under the prescribed procedures
manual the notation “leak checked - OK' was a satisfactory
description of the work perforned by respondent. |f not, the
failure could be contained within the broad scope of the
Adm nistrator’s conplaint under 14 CFR 8 43.13. The matter was

not directly nentioned in the conplaint, nor addressed in
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either the opening or closing argunents of FAA counsel.’
Nevert hel ess, the law judge found this notation insufficient
under the manual’s provisions and, consequently, found a
violation of section 43.13(a), reducing by half the
Adm nistrator’s proposed suspension.

On appeal, the only issue is whether the challenged
notation is sufficient documentation of the work done. The
provi sions of the manual entered into the record state:

“After evaluation, should the findings indicate the
problem requires corrective action, enter a brief
description of the work perfornmed. Entries such as

‘repaired,' ‘okay for service," ‘wthinlimts,' etc. , are

NOT ACCEPTABLE UNLESS ACCOVPANI ED BY A DESCRI PTION OR

SPECI FI C MANUAL REFERENCE OF HOW THE DETERM NATI ON WAS

MADE. ” Sout hwest Airlines Mintenance Procedures Manual, 8

VI at 8 (enphasis in original).

The argunent of the Adm nistrator on appeal is that the
type of |eak check performed needed to be cited either
explicitly or by reference to a manual provision.® The
Adm nistrator largely argues fromthe quoted text of the

manual, with citation to Admnistrator v. Reeves, NISB O der

‘Respondent was not directly charged with a violation of 14
CFR § 43.9 or any of the related sections that pertain to the
form and content of maintenance records.

‘That the check was performed is not contested. Respondent,
in his initial response to FAA's letter of investigation
indicated that the | eak check was perfornmed in accordance with a
specified provision of the manual. This claimis not challenged.
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No. EA-2675 (1988). The respondent argues that his notations
have to be interpreted as a whole -- that the description of
the work done (that is, replaced "0" ring, ) taken together with
the notation that there was a post replacenent |eak check,
satisfies the requirement for a "brief description of the work
done." There is sone support for this argunent in the exanples
offered by the Sout hwest manual, as respondent notes.
Respondent also cites the Reeves’ case in support of his
posi tion.

In the Board’ s view the proper interpretation of the
Sout hwest manual is not free from doubt. Nevertheless, we feel
constrained to overturn the law judge’s finding of a violation
since we do not believe that the Adm nistrator has established
his case by a preponderance of the evidence. The Adm nistrator
has of fered no argunment, nuch |ess evidence, as to conmon
interpretation or industry practice with respect to the
specific provision of Southwest’s manual under which respondent
is now found to have acted deficiently -- a provision which
taken in its context is open to both interpretations offered
here. Nor has the Admnistrator offered any argunment as to the

necessity of his interpretation of the provision.

I'n Administrator v. Reeves Aviation, NTSB Oder No. EA-2675
(1988), we stated that a wite-up of work performed should “tel
anyone perusing the records what was done to correct the problem
i nformati on which would have consi derable significance if the
problem recurs and the effectiveness of past corrective action
must be evaluated.” I|d. at 7.
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This Board would feel an obligation to offer sone
deference to the proposed FAA interpretation of Southwest’s
manual had it been nade in any of the variety of procedures
open to the Admnistrator for the establishnent of enforcenent.
I nterpretations. But , in the present case, the interpretatio,
seens largely to have arisen fromthe free-for-all of trial
after the case had been brought and wi thout forceful analysis
from FAA. | ndeed the main inpetus appears to have cone from a
|l aw judge of this agency.® Wile the Adnministrator is
satisfied to adopt this approach on appeal, we do not believe
safety or the public interest would be advanced by sancti oning
this formof policy devel opment. As there no |onger appears to
be any dispute over the adequacy of the actual maintenance work
performed, a reversal of the Adnmnistrator’s order is

war r ant ed.

ACCORDI NGAY, |IT IS ORDERED THAT:

1. Respondent’s appeal is granted, and
2. The initial decision and order of suspension are
reversed.

KOLSTAD, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART
and HAMMERSCHM DT, Menbers of the Board, concurred in the
above opinion and order.

‘W& note again that the failure of record keeping cited by
t he judge was not developed in the pre-trial order of suspension
or in the opening and closing argunments of FAA counse
the Admnistrator is free to devel op enforcenent pollcy in tLe
context of adjudication, the nornms of notice and rational basis

still apply.



