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NTSB Order No. EA-3549
UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D.C
on the 17th day of April, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
V.
TI MOTHY J. HAGERTY,

Respondent .

OPI NI ON AND ORDER

Respondent has appealed froman initial decision that
Adm ni strative Law Judge Wlliam R Millins rendered at the
concl usi on of an evidentiary hearing held May 9, 1989.' By
that decision, the |law judge affirmed an order the
Adm ni strator issued suspendi ng respondent’'s commercial pil ot
certificate for 90 days charging that he had conducted a
charter flight carrying passengers for conpensati on when he
had not conpleted all of the flight tinme, oral and witten

checks, flight checks, and proficiency checks, as well as the

'A copy of the oral initial decision, an excerpt from the
transcript, is attached.
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initial and recurrent training, required of any pilot who
conducts a commercial (revenue) flight under Part 135 of the
Federal Aviation Regulations (FAR).? The |law judge found,
however, that a charge under FAR section 91.9 could not be
sustai ned, concluding that the flight respondent conducted
was not carel ess or reckless. Based upon the circunstances,
the | aw judge reduced the sanction to a 30-day suspensi on and
the Adm nistrator did not appeal fromeither the dism ssal of
the charge of careless or reckless operation or fromthe
sanction reduction.

We have reviewed all of the matters respondent raises on
appeal fromthe initial decision. However, we determ ne that
the initial decision requires affirmance. W address each of
respondent’'s contentions in support of the elimnation of
sanction.

Respondent first argues that he cannot be held to a
strict liability standard but that his actions nust be
evaluated in terns of the information his enpl oyer provided
himas to the nature of the flight. Respondent contends that
his enpl oyer, the owner of Md-Plains Aviation, a fixed-base
operator for which respondent was enployed as a flight
instructor, directed himto transport a gentlenman, the | ocal

Chief of Police, from Norfol k, Nebraska, to Norman, Okl ahonm,

*The Admi nistrator charged respondent with violations of FAR
sections 135.243(b)(2), 135.293(a) and (b), 135.299(a), 135. 343,
and 91.9. The text of these regulations is included in an Appendi X
to this opinion
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for a two-fold purpose, i.e., to permt the passenger to
visit his wife who had been injured in an autonobile
accident, and, with the possibility of encouraging his
passenger to take flight instruction. Respondent contends
that he did not discuss conpensation with his enpl oyer before
the flight and indicates that he was not conpensated for it.

The Board does not find nerit in these argunents. In
the first place, the flight was a I engthy one, there were two
passengers on board on departure and four passengers on the
return trip, and respondent should have known that the
passengers were paying for the flight. Respondent cites

Admi nistrator v. Garnto, 3 NTSB 4119 (1981), a case that

i nvol ved the transporting of a package from GCeorgia to
Tennessee by a pilot who did not know t he operation was for
conpensati on because he did not know that his enployer did
not own the package. The Board found that the pilot did not
know the comrercial nature of the flight and that his |ack of
know edge, under the particular circunstances of the case,
was excul patory. W think that the circunstances of
respondent's flight are distinguishable fromthose in Garnto.
The invoice placed in evidence (Exh. A-1) reveal s that,
two days after the flight, the passenger who made the
arrangenments was billed $600 for a charter. Respondent
| ogged 6.5 hours of flight time, nmerely noting the nanme of
t he passenger, without further information (Exh. A-2). Oher

relevant facts are that respondent's enpl oyer enpl oyed two
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ot her pilots who conducted the fixed base operator's charter
flights while respondent had been enployed as a flight
instructor. Wen respondent was gi ven an assignnent clearly
out side the scope of his job description and, nore
inportantly, his certificate, we agree with the | aw judge
that the respondent should have known that the flight was a
revenue flight, hence regul ated under FAR Part 135. |f he
didn't, the circunstances should have pronpted himto

i nqui re.

Simlarly, the Board finds no nerit in respondent's
contention that he was following the instructions of his
enployer. A certificate holder is fairly expected to have a
wor ki ng knowl edge of the regul ations applicable to any
operation he undertakes, and it is incunmbent upon the pil ot
in command to ensure that any flight he conducts neets
applicable regulations. To the extent that respondent may
have been under the inpression that the flight was for a
“humani tari an" purpose, and that no charge woul d be nade, it
was i ncunbent upon himto ask his enployer to verify that

fact.®

Finally, respondent contends that he was a new trainee,

‘Moreover, the suggestion that he believed that this |engthy
cross country flight was a denonstration flight to attract a new
student to flight instruction is difficult to credit. Agai n, we
agree with the |aw judge that respondent either knew or should have
known the revenue nature of the flight he undertook, or, if he did
not know, he was obliged to ask his enpl oyer.
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that he has | earned his | esson, that he subsequently refused
to undertake non-instructional flights, and that he has since
resigned fromMd-Pl ains' enploy. He also points to his
renorseful attitude in that he |l earned too |late the
requi renents of FAR Part 135. W find, however, as did the
| aw j udge, that he undertook a flight, carrying passengers,
for conpensation, when the passengers did not know that he
was not qualified to do so. The Adm nistrator has seen fit
to pronmul gate regulations to require that pilots who
undertake such flights receive additional training,
experience, and evaluation to ensure that such flights are
conducted with the highest degree of safety. W think that
what ever mtigation respondent's youth and i nexperience
warrant has al ready been adequately recognized by the | aw

judge reduction in sanction.”’

‘& note, for the record, that we do not here decide the
correctness of the law judge's determnation to dismss the FAR
section 91.9 charge. W  note, nevert hel ess, t hat t he
Adm ni strator, for safety reasons, has chosen to inpose a higher
standard of care on operators who carry passengers for
conpensation. Wile, in this instance, respondent's passengers had
no conplaints and the flight was apparently conducted with skil
and care, the fact that respondent may have conducted the flight
safely or wthout incident does not necessarily nean that his
operation of a flight for which he was not qualified did not
endanger his passengers within the neaning of section 91.9.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order, as nodified by the initial

decision, and the initial decision are affirnmed; and

3. The 30-day suspension of respondent's commercial pilot

certificate shall begin 30 days after service of this

order.’

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and

HAMVERSCHM DT, Menbers of the Board,

opi ni on and order.

°For the purposes of this order,

r espondent

must

concurred in the above

physi cal |l y

surrender his certificate to an appropriate representative of the

FAA pursuant to FAR Section 61.19(f).



