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ROBERT J. CHI PLCCK,

Respondent .

CPINION AND ORDER

Respondent has appealed from the initial decision issued by

Adm nistrative Law Judge Joyce Capps on August 4, 1989, follow ng
an evidentiary hearing.' The proceeding was initiated by a
February 7, 1989 order of suspension (conplaint), in which the
Adm nistrator alleged that respondent had violated sections 91.9

and 135.65(b) of the Federal Aviation Regulations (“FAR') , 14 CFR

‘The initial decision and order, an excerpt from the
transcript of the hearing, is attached. By letter of Novenber 13,
1989, respondent moved to correct the transcri Pt . On Novenber 24,
1989, the law judge edited that part oOf he transcript that
constituted her initial decision. Those corrections suffice.
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Parts 91 and 135.7 The Adm nistrator suspended respondent’s
airline transport pilot certificate for 60 days.” W deny the
appeal .

The genesis of the conplaint was respondent’s actions on
April 1, 1987 as pilot—in-comand of a Beech 99 passenger-
carrying flight for WMll Airways. During the post-landing taxi
at Syracuse Hancock International Airport, the aircraft collided
with a jetway, damaging the aircraft.® Respondent clained the
collision was the result of glycol on the taxiway, which caused
the aircraft to skid.” No log entry of the damage was nade
until the follow ng day.

In finding respondent violated section 91.9, the |aw judge

reviewed the evidence under the principles of Admnistrator v.

*Section 91.9 (currently 91.13(a)) provided:

No person nay operate an aircraft in a careless or reckless
manner so as to endanger the life of property of another.

Section 135.65(b) provided:

The pilot in command shall enter or have entered in the
aircraft maintenance |log each nechanical irregularity that
comes to the pilot’'s attention during flight tine. Before
each flight, the pilot in comand shall, if the pilot does not

already know, determine the status of each irregularity

entered in the maintenance log at the end of the preceding
flight.

‘As a result of an incident report respondent filed pursuant

to the Aviation Safety Reporting Program the Admnistrator |ater
anended the conplaint to waive sanction.

‘There was only ninor scratching of the jetway and no
i njuries.

"Al t hough respondent never states so directly, it appears that
his position is that the glycol was a supervening cause and,
therefore, he was not careless in violation of § 91.9.
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Lindstam 41 C A B. 841 (1964). There, we held that the
Adm nistrator need not allege or prove specific acts of
carel essness to support a violation of section 91.9. I nst ead,

using circumstantial evidence, he may establish a prim facie

case by creating a reasonable inference that the incident would
not have occurred hut for carel essness on respondent’s part. The
burden then shifts to respondent to cone forward with an
alternative explanation for the event sufficient to cast
reasonabl e doubt on (i.e. , overcone the inference of) the
Adm nistrator’s claim of carel essness.

The law judge noted that danmage to a stationary jetway could
only be caused by the negligence of another (thus inplicitly

finding that the Adnministrator had nmade a PRrinma facie case) , and

then found that respondent had not presented a reasonabl e,
alternative explanation. She discounted testinony offered by
respondent’s expert that glycol would have nade the surface
slippery, noting, for exanple, the copilot’s statenment that he
had noticed no slipping and sliding.® Her assessnent of the
cause of the incident was that respondent sinply was noving a
little too fast, and in turning into the gate he got too close to
t he jetway.

As to the log violation, the law judge acknow edged that the

‘Other eyewitnesses also testified that the glycol was not
slippery and that braking tests showed good traction. The law
judge found nonsensical respondent’s position that the surface

woul d be slippery only to aircraft and not to pedestrians or notor
vehicles. Tr. at 183.



regulation fails to specify a time period in which the entry nust
be nmade. She applied a reasonabl eness standard, and found that
making the entry the next day, after the aircraft had been turned
over to a nechanic, was not reasonable. She noted that the
purpose of the log entry is to advise the nechanics and that this
cannot occur if the entry is made too |ate.

Respondent appeals on a nunber of grounds. As to the
section 91.9 violation, he clains, first, that Lindstam does not
apply and, second, that the preponderance of the evidence does
not support the law judge’s decision. Regarding the |og
violation, he argues that his action nmet the requirenents of Mall
Airways’ manual, and that, if a conflict exists between that
manual and the FAR respondent should not be held liable, citing

Adnministrator v. Krog, 5 NTSB 1426 (1986). Ve find no nerit in

any of these argunents.

Respondent m sconstrues the working of the _Lindstam
doctrine. Contrary to respondent’s claim Lindstam does not
require the conplaint to refer to that case or to include a

specific allegation that the incident would not have occurred

"but for" carelessness. Not only would such an allegation be
redundant, given that the conplaint nakes clear the nature of the

charge, but respondent is confusing the conplaint itself with the

necessary proof and procedure under _Lindstam’

‘W also fail to see the relevance of respondent’s citations

to Admnistrator v. WAlters, 3 NISB 120 (1977), and _Administrataor

V. Richards, 2 NTSB 1160 (1974). Neither case applies or discusses
Lindstam as they deal only with section 91.9 as a residual
(continued. ..) “




Respondent’s challenge to the weight of the evidence is
equal |y unpersuasi ve. There is substantial support in the record
for a finding of carelessness, as well as the |aw judge s
skepticism regarding respondent’s alternate theory.°®

Finally, we agree with the Admnistrator that the conpany
manual is superseded by the FAR when the two are inconsistent.
Krog does not hold otherwise Or support a contrary result. In
Krog, we concluded that a violation could not be found for an
overwei ght takeoff where the performance manual prepared by the
airline showed the aircraft overweight but the manufacturer’s
airplane flight manual did not. W specifically held that a
standard contained in an airline’ s manual does not substitute for
that contained in the nmanufacturer’s handbook. Once again, this
case has no bearing on the nmatter before us, where we are dealing
solely with an airline manual, unapproved by the FAA And,
al t hough we have declined to inpose sanctions when airline

manual s are confusing, see, e.g.. Admnistrator v. loutham 3
NTSB 928 (1978), extending this precedent to dismssal of the

7 (..continued)
violation. Richards, in addition, sinply states the general burden
of proof before the Board.

‘Moreover, even if that theory had been accepted, it need not
in our view have exonerated respondent. Under Lindstam an
alternate theory is offered to denponstrate that respondent was not
careless. This may involve a judgnent as to whether he could (and
shoul d) have foreseen difficulty and taken neasures to avoid it.
Respondent had operated at this airport on numerous occasions and
should have been aware that, in wnter conditions, glycol was
likely to be present on the ranp. Thus , even assumng the glycol
was slippery enough to have caused a skid into the jetway,
respondent failed to exercise the extra care that would have been
necessary to ensure safe passage through the area.
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conpl aint is unwarranted.

ACCORDINGLY , |T IS ORDERED THAT

L. Respondent’s appeal is denied; and

2. The initial decision is affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the

above opinion and order.

‘That the intent

of the regulation was coincidentally not
thwarted here woul d have been a factor in analyzing the appropriate
sanction, had it not been waived.
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