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UNITED STATES OF AMERICA

NATIONAL TRANSPORTATION SAFETY BOARD
WASHINGTON, D.C.

Adopted by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C

on the 19th day of My, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Aviation Adm nistration,
Conpl ai nant,
v. Docket  gE. g790

ORCO AVI ATION, INC., d/b/a
RI VERSI DE Al R SERVI CE,

Respondent .

OPI NI ON AND ORDER

The Adm nistrator is appealing fromthe initial decision
that Administrative Law Judge Jerrell R Davis issued fromthe
bench on January 13, 1989, at the conclusion of an evidentiary
hearing.' W deny the appeal.

At issue here is an order the Adm nistrator issued charging

respondent ORCO Aviation, Inc. , d/b/a Riverside Air Service

‘A copy of the initial decision, an excerpt fromthe
transcript, is attached. This matter and another (SE-8746)
i nvol ving Paul Mardirosian, were consolidated for hearing. M.
Mardirosian’s appeal was decided in NISB Order EA-3216, served
Novenber 16, 1990.
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(“Riverside” ), with various violations of Part 135 of the Federa
Avi ation Regul ations (FAR) based on the use of a second-in-
command (M. Mardirosian) who did not nmeet certain requirenents
of that Part. The conplaint also alleged careless operation in
the conduct of a landing at Lake Tahoe that termnated in a
runway overshoot.” The flight at issue took place Novenmber 1,
1986, in a Lear Mdel 24, carrying passengers from Los Angeles on
behal f of Caesar’s Tahoe, a ganbling casino. The law judge ruled
that the second-in-comand was unqualified, but was not
responsible for the overshoot. These aspects of the conplaint
are not on appeal here, but the facts surrounding the incident
are inportant to an understanding of the remaining charges.

The only issue still pending before the Board is whether
respondent Riverside should be held responsible for that flight's
use of an unqualified second-in-command. The |aw judge found
that Riverside should not.

The | aw judge reasoned that Riverside had a right to
del egate responsibility to a corporation known as Jet Charter
International ("Jet Charter”). "It appears to be uncontested
that Riverside had a right to establish a satellite base of
operation through Jet Charter.’? Initial decision at 666. The
judge determined that, while Riverside remained accountable for

the safety of the flying public, a serious breach of the express

‘The pilot-in-command, M. Fagerholm was also cited in an
enforcement action. According to the record, initial charges
agai nst himincluded clainms under Part 135 of alack of
qualification. Utimtely, Fagerholm did not contest a 90-day
suspension for violating Section 91.9. Tr. at 399.
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agreenment between Riverside and Jet Charter (i—e._, the use of an
unqual i fied second-in-command) was unanticipated and

unf oreseeabl e. He concluded that there was an insufficient
evidentiary basis to support a finding that Riverside violated
any provisions of the FAR

The Administrator’s appeal focusses on the perceived safety
inplications of such a result. He suggests that carriers would
then be able to abdicate their responsibility sinmply by
establishing satellite operations. In the Admi nistrator’s view,
Riverside is responsible for the acts of om ssion and conm ssion
of its agent, Jet Charter. He considers Riverside to have failed
adequately to supervise the operation to ensure its safety. He
argues that finding Riverside liable is consistent with. Board
precedent . *Respondent, on the other hand, argues that it
shoul d not be held responsible because the violations were due
solely to actions beyond the scope of enployment and not caused
by respondent’s failure adequately to supervise.

We agree with the Admi nistrator that establishing a
satellite operation should not permt carriers to avoid safety
obligations, and our decision here does not so pernit. Indeed,
our decision would be the same whether it were a Jet Charter or a
Ri versi de enployee involved. The principles that apply are the

sane. We have reviewed the noted cases, as well as Administrator

‘The Administrator cites Admiral Air Service, 36 CAB 1033
(1962); Turner Aviation Corporation, 29 CAB 1398 (1959);
Cargo Airlines, Air Carrier Certificate, 13 CAB 213 (1951); and
Conner, Air Carrier Certificate, 13 CAB 178 (1949).
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v. Reeves Aviation, NTSB Order EA-2675 (1988). Each case applies

recogni zed principles of agency, superinposing a requirenent of
added care for aviation safety.’

Reeves, the nost recent, exenplifies many of the earlier
cases. W there held the corporate enployer responsible for
shortcom ngs of enployees “barring intentional and deliberate
acts” outside the scope of their enployment. W found a
continuing pattern of extensive maintenance failures that
reflected respondent’s failure of adequate supervision. In

Admi r al we added that:

Transcending its responsibility under principles of agency
is its [the conpany's] positive duty to place in key
positions affecting air safety men of responsibility and
Integrity and to exercise the degree of supervision over
themthat will insure the high degree of safety required of
a commercial operator.
Id. at 1040. Regina and Turner also reflect the requirenment of
"the highest degree of care in the supervision of air carrier
operations." Regina is, perhaps, nost simlar to the instant
case in that respondent there argued that it was unaware of

certain key events and a FAR violation resulted from actions

taken in disregard of specific instructions.” JTurner, as here
i nvol ved use of an unauthorized (non-conpany] aircraft, arguably

constituting action outside the scope of enploynent. In finding

‘I'n Turner, after finding that the enployee's unl awf ul
conduct was within the scope of his "apparent” authority, the CAB
noted that the carrier's responsibility is broader than rul es of
agency law. Yet, as respondent notes, rules of strict liability
do not apply.

I'n Redgina, however, the Board declined to credit
respondent’s professed ignorance.

4



respondent |iable, however, the Board found that respondent’s
know edge and its lack of action to prevent the situation from
recurring brought the activity within the scope of enploynent.
The Board thus concluded that respondent had failed to exercise
the supervisory responsibility of “prudent” nmanagenent. Turner
at 1399. In all these cases, authority was revoked, upon the
Administrator’s order.°®

The cited cases involved actual enployees. Nevertheless, as
noted above, they are equally applicable, as a result of the
agency relationship to situations such as the one before us,
where the individuals were apparently not, in the |legal sense,
enpl oyees of Riverside.

Applying the precedent to the case at hand, finding
respondent responsible for M. Mirdirosian's presence in the
cockpit on Novenber Ist would require that we find either that
Riverside' s supervision was insufficient or that Jet Charter
acted within the scope of its authority (enployment) in using an
unaut hori zed pilot. On this record, we are unprepared to nmake
ei ther finding.

Jet Charter provided flight service to Caesar’s for
i nportant patrons of its Tahoe casino. Service was initiated by
an enpl oyee of Caesar’'s, who worked with two pilots named LaCava
and Joyce. LaCava and Joyce established Jet Charter to provide

the service, and were president and vice president, respectively.

‘i note that here the Administrator is only seeking a 30-
day suspensi on.



Because these pilots owned no aircraft and had no operating
authority, they advised Caesar’s that they would be contracting
the plane from Riverside, and would be operating under the
latter's authority.

The contract between Caesar's and Jet Charter provided that
a Lear 25 would be used.” Jet Charter and Riverside orally
agreed that the former would pay a nmonthly fee and an hourly rate
for use of the aircraft.® Al understood and agreed that, as a
legal matter, the Caesar’s flight services were being provided by
Ri versi de.

The President, Chief Pilot, and Director of Operations of
Ri versi de, Joseph Pagan, viewed the Caesar’s flight operation as
an opportunity to establish a charter service in the San
Franci sco area:

[We reached an agreenment wherein, instead of us having to
hire enployees and a marketing programin the Bay Area, M.

LaCava, i.e., Jet Charter, had those facilities and
arrangenents there available .
Tr. at 447.

M. Pagan trained LaCava and Joyce, and gave them and
Fager hol m checkrides. Tr. at 450. LaCava also was authorized to

use Riverside facilities (at considerable expense to Riverside)

‘The Lear 24 was not assigned to the Caesar's flights; it
was coincidentally in the area on Novenber 1st only fair
servicing. The 24 was occasionally nade avail able for Caesar’s
flights as a back-up, but only if piloted by LaCava or Joyce.

A monthly fee was paid. for the right to operate under
Riverside's certificate. An hourly rate was paid Riverside for
use of the Lear 24. The Lear 25 was owned by GoodAir, a separate
conpany and |eased by Riverside. Jet Charter paynments for use of
the Lear 25 went to GoodAir. Tr. 222-3.
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to train Fagerholm Pagan recognized his overall responsibility
for operations under Riverside's authority. LaCava testified
that Pagan was fully apprised of the day-to-day workings of Jet
Charter. Exercising his responsibility and know edge of the
pilots' abilities, Pagan authorized only LaCava and Joyce to act
as pilots-in-comand of both the Lear 24 and 25.

Pagan testified that LaCava and Joyce were del egated
di spatch responsibility for the Caesar’s flights, but noted:

[We certainly did not give the authority to the dispatcher

E?sbgféhgpsOﬁ;vgnSerCogEZ%E?igl?ﬁs?LLgi?ohs'mkift;yein t he

manual and authority, and that authority does not include
t hem usi ng soneone ot her than those designated by ne.

Tr. at 463.

LaCava confirmed that only the Lear 25 was to be used for
the Caesar’s flights, and that only he and Joyce were authorized
to operate as pilots-in-command on them Pagan severed all ties
wth Jet Charter after the incident because his specific
instructions had been viol at ed. Pagan had not consi dered
Fagerhol m sufficiently experienced in the Lear 24 to be the
pilot-in-command of that aircraft (nor was he qualified for
instrument flight rules operation). Pagan had therefore advised
LaCava not to permit himso to operate that aircraft. Pagan had
never heard of the second-in-command, Mardirosian, as he had done
no flying for Riverside.’

The law judge did not determne exactly how Messrs.

‘He had worked, freelance, as co-pilot for Jet Charter on
some Part 91 denonstration flights.
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Fagerhol m and Mardirosian came to be operating the Lear 24 on the
Novenber 1st Caesar’s flight. Caesar’s Tahoe contacted Jet
Charter when they had patrons to be flown to the casino, and
LaCava had set up an answering service with a list of pilots

begi nning with hinself and Joyce, and apparently including
Fagerhol m and Mardirosian. LaCava testified that, since he was
going to be leaving on an earlier flight, he left the scheduling
of the flight to Lake Tahoe to the answering service. He

ostensi bly asked themto contact M. Joyce, intending himto
serve as pilot-in-command, and he contacted M. Fagerhol m
intending himto serve as second-in-command. Apparently,

however, the service contacted M. Mrdirosian (M. Joyce was not
reached). ”

Reviewing the matter under principles of agency, Jet Charter
enpl oyees went beyond the scope of their authority in operating
the Lear 24 on the Caesar’s flight and doing so with pilots who
not only were not qualified, but were not authorized by the
certificate holder to operate that aircraft. Although Jet
Charter’s authority obviously extended to arranging for and
operating the flights, it was explicitly constrained in two

areas: the pilots and the aircraft to be used. At a mnimm Jet

“There is another version of events also supgorted in the
record by, perhaps, a nore disinterested party. he Caesar’s
hostess who made the f||?ht arrangenents with Jet Charter (and
was on the Novenber 1st flight) testified that, when she spoke to
LaCava to arrange that flight, he told her that adifferen
aircraft and different pilot would be used. Tr. at 126. As
noted, the law judge did not resolve this discrepancy, nor are we
in a position to do so. Were this testinony true, our conclusion
woul d be even nore conpelling. See footnote 11, infra.
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Charter was negligent in failing to install procedures to ensure
conpliance with Riverside's instructions and in failing to
apprise all enployees or other involved personnel of the
limtations Riverside had inposed.” Jet Charter's actions
should not, we think, extend liability to Riverside if the latter
had no reason to expect or duty to assune that Jet Charter woul d
act in this fashion. In other words, to avoid liability
Riverside’ s oversight nust have been "prudent."

W agree with the Admnistrator’s contention, consistent

W th Turner, that respondent had a duty to supervise Jet Charter.

However, there is no basis in the record to conclude that
respondent had not actively done so. Nor is there evidence that
Ri verside had had conpliance problens of any sort with Jet

Charter so as to indicate that additional oversight was

necessary. Instead, the record supports findings that Pagan was
wel | aware of his responsibility, and exercised it with due

di li gence and prudence, including speaking frequently with LaCava

and being directly involved, for exanple, in the pilot

"I'n response to the argument that Riverside should and
could have done nore to ensure its directions were understood, we
are not convinced that it reasonably shoul d be expected to do
more. Its directions, which were given the President of the
company, were clear. Fagerhol m knew or shoul d have known that he
was not qualified as pilot-in-conmand of the Lear 24 under
instrument flight rules. In NTSB Order EA-3216, we found that
Mar di rosi an knew or should have known he was not qualified for
Part 135 service in the Lear 24. And, if the events were instead
as the Caesar’s hostess stated, there was nothing Riverside could
have done short of disassociating itself from Jet Charter.
Clearly, LaCava's disregard of instructions would have been an
“intentional and deliberate” action outside the scope of his
enpl oynent .



qual i fication process for the two aircraft. Liability based on
i nadequat e supervision is, therefore, inappropriate in this case.

Cf. Turner., at 1401-2 (in which there was “little or no

supervi si on")

Simlarly, there is no record support for the prem se that
Riverside knew that Jet Charter was operating outside the scope
of the verbal agreenent and, as a result, using unqualified
pilots on the Caesar’s flight. Thus , those cases in which
responsibility is premsed on managenent's know edge of (and,
possi bly, tacit agreenment or conplicity in) unlawful activity,
such as Admral and Regina, do not support a finding against

respondent here.”

W stress that, in affirmng the law judge in this case, we
do not intend to suggest a withdrawal in any degree fromthe
principles of Admral, Turner, and related cases. Here, however,
not only did Jet Charter enployees act beyond the scope of their
enpl oyment (through violation of explicit directions, either
del i berately or m stakenly), but we are not convinced that here,
in contrast to the cases cited by the Admnistrator, respondent

was negligent or even lax in its oversight responsibilities.

“Al though the record suggests that Novenber 1st was not the
first time M. Fagerholm operated the Lear 24 as pilot-in-
command, this matter was not developed in the record and not
raised in the Administrator's brief. Mreover, M. Fagerholnis
testinony suggests sonme uncertainty regarding the difference
between Part 91 and Part 135 flights, and is irrelevant to the
conplaint at hand -- M. Mrdirosian's one unauthorized and
unqualified. flight. It is axiomatic that Riverside had no
obligation to direct Jet Charter not to use unqualified pilots.
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ACCORDINGLY , | T I'S ORDERED THAT:
1. The Administrator’s appeal is denied; and

2. The initial decision is affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART, and
HAMVERSCHM DT, Menbers of the Board, concurred in the
above opinion and order.
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