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UNI TED STATES OF AMERI CA
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at its office in Washington, D.C
on the 28th day of Decenber, 1992

HAROLD M CGAY, JR
Appl i cant,

V.
Docket 139- EAJA- SE-11830
THOVAS C. RI CHARDS,

Admi ni strator,

Federal Avi ation Adm nistration,

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed the initial decision issued
in this proceeding on May 18, 1992, by Adm nistrative Law Judge
WlliamE Fower, Jr.' In that decision, the |aw judge granted
in full applicant's request, filed under the Equal Access to
Justice Act, 5 U S.C. 504 et seq. (EAJA, originally Pub.L. No.
96-481), for attorney fees of $21, 750 and expenses of $3,989 (a

'A copy of that decision is attached.
5930
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total of $25,739) in connection with his defense in SE-11830,

Administrator v. Gay.?

We grant the appeal in part. W award $6,725 in fees (87
hours x $75/hour) and $3,270 in expenses (the sought $3,989 |ess
applicant's $719 travel expenses). Each of the Administrator's
chal l enges to the | aw judge's decision is addressed bel ow.’

1. Didthe |law judge have the authority to award attorney

fees in excess of $75 per hour? The Adm nistrator's first

challenge is to the | aw judge's use of a $250 hourly attorney

fee, arate the law judge justified on the basis of "special

n 4

ci rcunst ances. Both the Adm ni strator and applicant agree that

*There, applicant was charged with violations of Federal
Avi ation Regul ations (FAR), 14 C.F.R 121.545 and 91.13, and the
Adm ni strator sought to revoke his airline transport pilot
privileges. After hearing, the |law judge dism ssed the charges.
Al t hough the Adm nistrator initially appeal ed that decision, he
|ater withdrew his appeal. 1In the instant case, the
Adm ni strator does not argue that EAJA fees are inappropriate
because, for exanple, his position was substantially justified.
See 5 U S.C 504(a)(l1l). H s various challenges go instead to the
anount and type of fees and expenses that may be recovered by
appl i cant.

*Applicant filed two replies to the appeal, one pro se, and

one by counsel. Although the Adm nistrator has filed no notion
to strike, we will consider only the latter reply, filed by
counsel. W adnoni sh applicant's counsel that he should have

w t hdrawn the earlier pleading.

In applicant's pro se reply, he seeks attorney fees in
connection with the Admnistrator's appeal of the |aw judge's
EAJA award. Counsel's reply does not contain such a request.
Because we are not considering the first filing, and because,
gi ven counsel's silence on the matter, it is unclear whether or
to what extent fees have been incurred or are sought, this issue
is not properly or adequately before us, and it wll not be
consi dered here.

‘As the Administrator notes, EAJA uses the phrase "speci al
factor” in the provision "attorney or agent fees shall not be
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our rules limt the fee rate for attorneys to $75/hour, and that
the only manner in which that rate may be increased is via a

rul emaki ng. Applicant submtted a petition for rulenaking to the
| aw judge. The parties disagree on whether the | aw judge had the
authority to adopt a rule to increase the rate to $250 and
whet her, as required by EAJA itself, special factors exist in
this case that warrant the $175/ hour fee increase.

We are not convinced by applicant's claimthat the

requi renents of the Admnistrative Procedure Act (APA) have been
met and, therefore, that our |aw judges nay exercise the
necessary rul emaki ng power our current rules require be exercised
to increase fees above $75/ hour. Wether the fee rate is
increased is clearly a matter of policy generally understood to
be conmmitted to the discretion of the agency nmenbers thensel ves;
the role of hearing officers would not appear to enconmpass such
authority. See 5 U. S.C. 556 (duties and powers of hearing
officers). Thus, the fact that our rules do not specifically
address the body or enployee to act on petitions for rul emaking
is not conpelling, nor is the law judge's alleged famliarity
with the issues in the case.

Mor eover, we do not agree with applicant's argunent, in

(..continued)

awarded in excess of $75 per hour unless the agency determ nes by
regul ation that an increase in the cost of living or a special
factor, such as the limted availability of qualified attorneys
or agents for the proceedings involved, justifies a higher fee."

5 US C 504(b)(1)(A(i1t). The Admnistrator is also correct
that our rule, 49 CF. R 826.7(a), while using the phrase

"special circunstances,"” does not intend any departure fromthe
statute. In this decision, we use the statute's term nol ogy.
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part, that because the Adm nistrator and the applicant are the
only parties-in-interest and both had notice, procedural matters
under the APA were properly accounted for in the proceeding
before the |l aw judge. The Federal governnment's interest in fee
| evel s under EAJA is not necessarily represented adequately by
the Adm nistrator alone. There would also be a broad public
i nterest not represented by the applicant, given the U S
Treasury source of the funds used to pay awards.

Thi s anal ysis should not, however, be interpreted as Board
rejection in principle of an increase in the hourly fee rate.
The $75 amount has been in effect for a decade and, although it
was never intended fully to conpensate respondents for litigation
costs,’® we believe it would be valuable to exam ne the question
further.® Towards this end, we have recently issued a notice of

proposed rul emaki ng, Equal Access to Justice Act Fees, 57 FR

60785, Decenber 22, 1992, incorporating this and other petitions
that are pending before us, and will request conments on the

i ssue. Should we determ ne that an increase, either in specific
types of cases or across-the-board, is in order and would apply

to applicant, he may qualify for an additional paynent, and our

order here invites applicant to submt further evidence and

argunent on the issue of a cost of living adjustnent (COLA) to

°See Application of Mark J. Cross, NTSB Order EA-3601
(1992), slip opinion at 11

°To our know edge, no agency has granted a petition to
i ncrease the hourly paynent, and none has proposed a rul emaki ng
to consider the matter as a general proposition.
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the 87 hours of attorney tinme we approve here (see infra),
conputed as we have suggested in our proposed anendnent to 49
C.F.R 826.6(b).” Any such filing will be addressed foll ow ng
conpl etion of the rul emaki ng proceedi ng.

2. Did the law judge err in finding that special factors

warranted the $250/ hour rate? W also agree with the

Adm ni strator that the special factors cited by applicant and
found by the | aw judge -- necessary know edge of the history of
the case requiring use of the sane attorney and that attorney's
al |l eged expertise in aviation law -- do not warrant an increase
in attorney fee rates in this case. As both parties note, useful

| anguage is found in Pierce v. Underwood, 487 U S. 552, 571-572

(1988) :

[T] he "special factor" formul ation suggests Congress thought
that $75 an hour was generally quite enough public

rei mbursenent for |awers' fees, whatever the | ocal or

nati onal market mght be. If that is to be so, the
exception for "limted availability of qualified attorneys
for the proceedings involved" nmust refer to attorneys
"qualified for the proceedings" in sone specialized sense,
rather than just in their general |egal conpetence. W
think it refers to attorneys having sone distinctive

know edge or specialized skill needful for the litigation in
guestion - as opposed to an extraordinary |evel of the
general |awerly know edge and ability useful in al
litigation. Exanples of the fornmer would be an identifiable
practice specialty such as patent |aw, or know edge of
foreign | aw or | anguage. Were such qualifications are
necessary and can be obtained only at rates in excess of the
$75 cap, reinbursement above that Iimt is allowed.

‘Applicant is free to reference prior submssions, but is
rem nded that the question before us, should we ultinately adopt
a cost of living fee inflator, will be the propriety in this case
of a COLA as discussed in the rul emaking, not the validity of the
rates applicant has been charged.



6
Despite its potential superficial appeal and judicial

8

support,” applicant's first argunent -- that counsel was needed
because of his famliarity with the case -- appears little nore
t han bootstrapping, and we view it as contrary to public policy.
All a respondent in conplex or multi-forumlitigation need do
under this theory would be to use the sane attorney or firm

t hroughout. That attorney or firmwould then automatically
devel op "uni que" know edge that would justify a higher fee.
Applicant ignores the fact that attorney continuity would be to
his benefit generally, in any event, and is typically a factor in
the choice of the attorney or firmin the first place.” W also
must note our disagreenent with the |aw judge's concl usion that
t he FAA shoul d reasonably have expected to pay attorney fees
here. Watever the FAA's expectation, this is not a factor in
EAJA anal ysi s.

We further find that the aviation | aw expertise of
applicant's attorney, however extensive it nmay be, does not
qualify for an increased fee. The issues in this case have not
been shown to be so conplex as to rise to the |level required by

Pierce. Applicant does not dispute the Adm nistrator's

characterization that the action did not raise technical issues

‘Applicant cites David v. Sullivan, 777 F. Supp. 212
(E.D.N. Y. 1991).

*There i s one aspect of using the sane attorney that, in
t heory, can produce a public benefit. That is the likelihood
that fewer hours woul d be needed for the attorney to prepare for
subsequent proceedings. Nevertheless, there is no basis in this
record to find that such a benefit attached here equivalent to
all owi ng applicant to recover $250/ hour for 87 hours.
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requiring particular expertise; instead, it was primarily
factual. We would also note that expertise wth the FARs and
Board procedures generally would not, in our view, qualify as a
speci al factor under Pierce. Consequently, applicant has not
shown that special factors existed requiring nore than sinple
experience and conpetence in admnistrative hearings. Applicant
may have felt nore confortable with the selection of an expensive
litigator, but the public cannot be required to pay such fees
absent a show ng that adequate representation could not be
obtained at a lower rate. That showi ng has not been nade here.

3. Did the law judge err in authorizing an award for 87

hours of attorney tinme? The Adm nistrator next argues that 87

hours is too nuch: the work should and coul d have been done in
less tine. The Adm nistrator woul d reduce the nunber of
conpensated hours from87 to 60." W note, initially, that the

Adm nistrator failed to raise this argunent before the | aw

judge,™ and it is considerably fact bound. It is, therefore, not
possi ble for us thoroughly to address it on appeal. W are not
unwi I ling to reduce conpensated hours if warranted,™ but, to the

extent we are able to consider this challenge on the nerits, we

"“We cannot discern where the Administrator obtains this
figure. Adding the hours he believes are appropriate produces a
total of 51.

“He stated, inconsistently, that if applicant's attorney
spent 87 hours on this case, any fees nust be limted to 87
hours. Admnistrator's Response to Applicant's Reply to
Adm nistrator's Answer to Application for Award of Attorney Fees
and Expenses, at unnunbered 2.

“See Application of George Sandy, NTSB Order EA-3543 (1992)
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woul d deny it here for failure of supporting evidence.

The Adm ni strator challenges the nunber of hours alleged to
have been spent preparing for the two hearings (the first in New
York and the second in Washington), and travel tine. As to the
|atter, there were two listings of hours: one for October 22 and
23, 1991 (which also included interviewi ng witnesses), totalling
10 hours; and one for Novenber 25, 1991 (i ncl uding
"preparation”), totalling 10 hours. The Adm ni strator suggests
that travel tine for the first trip should not be nore than 4
hours and for the second should not be nore than 3 hours. It is
possi bl e, however, in view of the fact that return travel is not
separately listed, that it is included in these nunbers. Even if
it were not, we are not convinced, and the Adm nistrator has not
shown us, that these hours are excessive. Sinply because he had
wor ked on a rel ated case does not nmean that the attorney does not
need to refresh his recollection. Mreover, the FAA does not
argue that this enforcenent proceeding did not raise new issues
of lawrelated to the FAR charges -- issues that required new or
additional analysis. For the sane reasons, we reject the
Adm ni strator's suggestion that, because applicant's counsel
wor ked on this matter before, 40 other hours billed for
preparation” is an excessive anmount.

(..continued)
at footnote 7.
26 hours on Cctober 15-18, 1991; 10 hours on Cctober 24,

1991 (the remaining 12 of which were for the hearing itself); and
4 hours on Novenber 26, 1991 (the remaining 7 for the hearing).
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4. Did the law judge err in authorizing recovery of

applicant's travel expenses to attend the two Board heari ngs?

The | aw judge authorized a $719 paynent to rei nburse applicant
for his hotel, driving, parking, and food expenses during the 3

days of hearings. Citing Application of Rooney, 5 NISB 776, 777

(1985), the Adm nistrator correctly argues that our precedent
does not permit this conpensation.™

Appl i cant argues that we should reconsider our case |law. He
does not, however, present any precedent specifically supporting
conpensation for an applicant's personal expenses, and we
continue to believe that EAJA does not contenplate such awards.
5 US. C 504(a)(2) (applicant to submt item zed statenent from
"attorney, agent, or expert wtness representing or appearing” on

his behal f)."

“Once again, the Administrator raises this issue for the
first tine here. W are able to address it, however, because it
raises no issues of fact. W, neverthel ess, caution the
Adm ni strator against raising argunents for the first tinme on
appeal. W need not consider them for obvious due process
reasons. In the case of EAJA applications, however, we feel a
hei ghtened duty to safeguard the integrity of the process. See,
e.g., Qull v. Administrator, NISB Order EA-3521 (1992), slip
opinion at footnote 2 (arithnetical calculations corrected on our
own notion).

“We al so disagree with Gty of Brunswick, GA v. United
States, 661 F. Supp. 1431 (5.D.Ga. 1987), to the extent applicant
cites it for the proposition that prevailing parties are to be
fully conpensated. Reply brief at 18. As we have earlier noted,
we believe the correct position to be that EAJA awards are
intended to contribute to the costs. [|If full conpensation had
been intended, there would have been no $75 cap on attorney fees.

See also 5 U S. C 504(a)(3), and (b)(1) (A (i), as well as Pub.L
No. 96-481, Section 202(b) (the purpose of EAJA is to dimnish
the deterrent effect of seeking review of, or defendi ng agai nst
governnmental action).
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5. Concl usi on. For the reasons di scussed above, we are

awardi ng attorney fees for 87 hours at the rate of $75 per hour.
The Adm nistrator has not justified a reduction in the nunber of
hours sought. Al though we do not here authorize an increase in
the hourly rate due to special factors present in this case

al one, we have instituted a rul emaking broadly to consider the
gquestion. W are al so awardi ng expenses in the anount of

$3,270. "

“Counsel 's expenses included $1,070 for travel between West
Pal m Beach and New York, $984 for travel between West Pal m Beach
and Washi ngton, and $1216 for the few days' hotel charges. The
Adm ni strator did not explore the issue and we have inadequate
information to nodify the amounts on our own notion. W are
sufficiently troubled with their magnitude to urge that, in
future cases, these types of expenses be closely scrutinized by
the Adm ni strator.
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Adm nistrator's appeal is granted to the extent set

forth in this opinion;

2. The initial decision is nodified to reduce the award to
$9995. 00;
3. Applicant may, within 30 days, submt further evidence and

argunent regarding the propriety of applying a cost of |iving

i ncrease, as discussed in this opinion and in Equal Access to

Justice Act Fees;

4. The Adm nistrator may reply to any such pleading within 30
days of its filing; and
5. This proceeding is held open pending recei pt and

consi deration of the above pl eadi ngs.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



