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Docket SE-8588
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge Patrick G Geraghty at the
concl usion of a hearing held on Decenber 5, 1990.! In that
decision, the |law judge affirnmed an order of the Adm nistrator

revoki ng respondent's commercial pilot certificate pursuant to

!Attached is an excerpt fromthe transcript containing the
deci sion and order and the comments that are incorporated in it
by reference.
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Section 61.15 of the Federal Aviation Regulations (FAR), 14
C.F.R § 61.15.%2 For the reasons that follow, we deny
respondent’'s appeal and affirmthe initial decision.

In the order of revocation, which was filed as the conpl ai nt
in this proceeding, the Adm nistrator alleged that "[o]n or about
June 29 [sic], 1982, in the Central District of California,

[ respondent was] convicted of distribution of cocaine", and
further, that "[o]n or about March 7, 1986, in the United States
District Court of the Southern District of Ohio, [respondent]

pl eaded guilty and [was] convicted of possession with intent to
distribute cocaine in violation of 21 U S.C. 841." The

Adm ni strator alleged that by reason of these convictions,
respondent had denonstrated a | ack of the qualifications
necessary to hold a pilot certificate and that, accordingly,
respondent's certificate should be revoked.

Because there was no dispute as to the factual allegations
in the conplaint, the hearing before the law judge was l[imted to
the issue of sanction. The | aw judge heard argunment from counsel

for the Adm nistrator and fromrespondent, who appeared pro se,

’Section 61.15 of the FAR states, in pertinent part:

"861. 15 O fenses invol ving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture, sale,
di sposition, possession, transportation, or inportation of
narcotic drugs, mari huana, or depressant or stinmulant drugs is
grounds for --

* *

*

(2) Suspension or revocation of any certificate or rating
i ssued under this part."
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and received into evidence docunents pertaining to the 1982° and
the 1986 convictions. Based upon al |l egations contained in the
i ndictnment for the 1986 conviction, the | aw judge concl uded t hat
respondent had utilized an aircraft in connection with the
of fense |l eading to that conviction. Noting that Board precedent
uphol ds revocation as the proper sanction when an aircraft has
been used in furtherance of a drug-related offense,”* the | aw
judge affirnmed the order of revocation in this case.

On appeal, respondent contends that a one-year suspension,
not revocation, is the appropriate sanction for his 1986
conviction. He asserts that FAR 8§ 61. 15 did not authorize
revocation of pilot certificates for drug-rel ated offenses until
after it was amended in 1985 and, because he comm tted the
of fense underlying the 1986 conviction in 1981, the Adm nistrator
is without authority to revoke his certificate. As the
Adm ni strator points out in his reply brief, respondent is
m staken as to the regulatory history of FAR 8 61.15. The 1985
amendnent of that section served primarily to reorganize the
section in order to clarify the neaning it previously carri ed.
See 50 Fed. Reg. 15,376 (6/17/85). A drug conviction was a

ground for revocation before and after 1985.

3Counsel for the Adm nistrator acknow edged at the hearing
that respondent’'s 1982 conviction was the basis for an order of
suspension issued in 1984, which suspended respondent's
certificate for one year.

“See Administrator v. Coul onbe, 5 NTSB 2226 (1987) and cases
cited therein.
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Respondent al so takes issue with the law judge's reliance on

the 1986 indictnment for his conclusion that respondent arranged

for and piloted an aircraft carrying cocaine from Peru, South

Anerica to Waynesville, OChio, because respondent was not a

defendant in the count of the indictnent which contained those

al | egations.”? W note that, although the | aw judge made cl ear

at the hearing that the involvenent of an aircraft in the

underlying crimnal activity would mandate revocati on under Board

precedent, respondent did not testify or attenpt to offer any

evidence either to contradict the statenents in the 1986

indictnment the | aw judge referenced, or to suggest that his

al |l eged co-conspirators were not convicted under the count in

whi ch he was not a named defendant. In these circunstances, we

think the indictnment provided at |least a prina facie show ng that

an aircraft was involved in the offense underlying respondent's
1986 conviction.

However, we woul d uphold revocation in this case even if an
aircraft were not involved in the 1986 conviction. In |light of
t he seriousness of that offense (knowng, willful, and
i ntentional possession with intent to distribute approxi mately
150 kil ograns of cocaine) and the fact that respondent was al so
convicted in 1982 of distribution of cocaine, we believe that

respondent has denonstrated that he | acks the care, judgnent and

®Respondent was naned in that count as an unindicted co-
conspi rator
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responsibility required of the holder of a pilot certificate.?®
ACCORDI NGY, IT I S ORDERED THAT:
1. Respondent's appeal is denied;
2. The initial decision is affirmed; and
3. The revocation of respondent's commercial pilot certificate
shal | comrence 30 days after the service of this opinion and

order.’

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Al t hough not decisionally significant, we also note that,
since respondent was incarcerated for approximtely 8 years as a
result of his drug convictions and presumably did not fly during
that tinme, the requirenent that he denonstrate his qualifications
for a pilot certificate before he flies again will serve the
interests of aviation safety.

'For the purpose of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



