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CPI NI ON AND ORDER

Respondent has appealed from the oral initial decision of
Chief Admnistrative Law Judge WIlliam E. Fow er, Jr., issued on
Cctober 17, 1990, following an evidentiary hearing.? By that
decision, the law judge affirmed an order of the Admnistrator
suspendi ng respondent's commercial pilot certificate and flight

instructor certificate on an allegation of a violation of section

The initial decision, an excerpt fromthe hearing transcript,
i s attached.
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91.9 of the Federal Aviation Regulations (FAR), 14 CFR Part 91,2 as
a result of an incident involving a gear-up |anding. The |aw judge
affirnmed the allegation, but nodified the sanction from a 30-day
suspension to a 15-day suspension. The Admnistrator filed a
notice of appeal of that nodification, but subsequently wi thdrew
hi s appeal .

Respondent contends on appeal that the |law judge erroneously
denied his notion to dismss the conplaint as stale under Rule 33

of the Board's Rules of Practice.® The Administrator has not filed

°’FAR 8§91.9 provided at the time of the incident as follows:

"891.9 Carel ess or reckl ess operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another."

SRule 33 of the Board's Rules of Practice, 49 CFR 821.33,
provides in pertinent part as foll ows:

"8821.33 Motion to dismss stale conplaint.

Where the conplaint states allegations of offenses which occurred
nmore than 6 nonths prior to the Admnistrator's advising respondent
as to reasons for proposed action under section 609 of the Act,
respondent may nove to dismss such allegations pursuant to the
foll ow ng provisions:

(a) In those cases where a conplaint does not allege |ack of
qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by answer filed
within 15 days of service of the notion that good cause existed for
the delay, or that the inposition of a sanction is warranted in the
public interest, notw thstanding the delay or the reasons therefor.

(2) If the Admnistrator does not establish good cause for the
delay or for inposition of a sanction notw thstanding the delay,
the law judge shall dismss the stale allegations and proceed to
adjudicate only the remaining portion, i f any, of t he
complaint...."
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areply brief. For the reasons that follow, we grant respondent's
appeal , reverse the initial decision, and dism ss the conplaint.

The incident which gave rise to the conplaint occurred on
Decenber 8, 1988. On August 25, 1989, the Admnistrator issued an
Order of Suspension to respondent. On  Decenber 11, 1989,
respondent filed his nmotion to dismss stale conplaint, asserting
that the first notification he had received concerning the
allegation was the Oder of Suspension, and that he received the
Order alnost ten nonths after the incident. On April 17, 1990, the
Admnistrator filed a response opposing the nmotion, in which he
clainmed that he had nmailed a Notice of Proposed Certificate Action
to respondent by overnight mail on June 1, 1989, and that the nail
had not been returned to the Admnistrator. On April 18, 1990, the
law judge denied the notion to dismss, stating only that the
notion was denied after "due consideration.” Respondent renewed
his notion at the hearing, but the law judge ruled that the issue
was "noot . "

In respondent's notion, he noted that the order of suspension
whi ch he received on August 26, 1989 was addressed to himat "112
North Street," when his address was in fact at that time, "112
North O sen Street." Rather than dealing with this issue, the
Admnistrator replied only that the Notice of Proposed Certificate
Action had been sent in a tinely fashion, and that "Respondent has
provi ded no evidence that the Notice of Proposed Certificate Action
was not received by him"

In our view the Admnistrator's evidence that he mailed the
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Notice of Proposed Certificate Action within the 6 nonth tine
period was not sufficient to defeat the stale conplaint notion.

The burden was on the Adm nistrator to prove respondent's actual or
constructive receipt of the Notice of Proposed Certificate Action
within the six nonth period. He did not neet that burden by
showing that an incorrectly addressed copy of the Notice of

Proposed Certificate Action had not been returned to him?*

ACCORDI NAY, IT IS CRDERED THAT:
1. Respondent's appeal is granted;
2. The initial decision is reversed; and
3. The Admnistrator's conplaint is dismssed.
VOGT, Chai r man, COUGHLI N, Vice Chairnman, LAUBER, HART and

HAMMERSCHM DT, Menbers of the Board, concurred in the above opinion
and order.

“Since the notice was sent by overnight mil, the
Adm ni strator should have been able, for exanple, to obtain
evidence from the overnight mail service to establish whether
delivery to respondent had been nade.



