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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.
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JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10271
V.

MARK ALBERT JENSEN
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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
i ssued by Adm nistrative Law Judge WlliamE. Fower, Jr., at the
conclusion of an evidentiary hearing held in this case on July
24, 1990.' In that decision the |aw judge affirned the
Adm nistrator's order revoking respondent's airline transport

pilot certificate based on his alleged operation of an aircraft

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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wi thin eight hours after consum ng al cohol and when he was under
the influence of alcohol, in violation of sections 91.11(a)(1),
91.11(a)(2) and 91.9 of the Federal Aviation Regulations (FAR),
14 C.F.R 91.11(a)(1), 91.11(a)(2), and 91.9.2

On appeal, respondent argues that the evidence produced at
the hearing was insufficient to support the | aw judge's findings
and that the law judge failed to consider all of the testinony
and evidence. The Adm nistrator has filed a reply brief in which
he argues that the respondent has not presented any basis to
overturn the |law judge's decision. As further discussed bel ow,
we deny respondent's appeal and affirmthe initial decision.

On the evening of Novenber 9, 1988, respondent (then a
captain for lowa Airways) ferried an aircraft to Dubuque
Muni ci pal Airport in Dubuque, lowa for required maintenance. He

checked in at the Mdway Mdtor Lodge at 11:25 p.m (Tr. 173,

2 Sections 91.(a)(1) and (2) [now § 91.17(a)(1) and (2)]
provi ded:

§ 91.11 Al cohol or drugs.

(a) No person may act or attenpt to act as a crewnenber of
acivil aircraft --

(1) Wthin 8 hours after the consunption of any al coholic
bever age;

(2) While under the influence of alcohol;

Section 91.9 [now § 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or

reckl ess manner so as to endanger the life or property of
anot her .
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Exhibit A-4.) A bouncer enployed at the hotel bar (John Scott)
testified at the hearing that he recall ed seeing respondent in
the bar when the |ights cane on at closing tinme (about 1:00 or
1:30 a.m), sitting at a table with a beer nug in front of him

He stated that when he asked respondent to | eave the bar it
| ooked as if respondent was having trouble standing up and
"wasn't going to nake it," so he cane over to see if respondent
needed any help. M. Scott testified that he escorted respondent
fromthe bar and that respondent was "wobbly" and unsteady on his
feet. M. Scott cleared several beer nugs fromrespondent's
tabl e after respondent left. (Tr. 150-153, 157.)

Respondent acknow edged that he was in the bar on the night
of Novenber 9, but denies that he consuned any al cohol there or
that M. Scott had to help himout of the bar. He maintains that
he sat at the bar (not at a table), had two soft drinks (served
in "doubl e rocks" gl asses) and popcorn, stayed for only 15
m nutes, and left no later than mdnight. (Tr. 199-201.)

Al though M. Scott conceded that he did not actually see
respondent drinking, and that he only assuned that the beer nugs
on the table had contai ned beer and not sonething el se, he was
nonet hel ess of the opinion that respondent had been dri nking
heavily and was drunk. (Tr. 152, 159.) M. Scott testified that
he was sure respondent was the person he escorted fromthe bar
that night, noting that he renenbered himbecause he had seen him
in the bar two or three tinmes previously. (Tr. 154-56.) The |aw

judge nmade a credibility determnation in favor of M. Scott's



testi nony.

M. Scott could not remenber the exact date of this
i ncident, but he knew it was sonetinme around el ecti on day
(Novenber 8). (Tr. 148, 167.) \What was purported by hotel
personnel to be M. Scott's tinme card for the week in question
showed that he did not work on Novenber 9. However, both M.
Scott and the hotel sales manager indicated that the conputer
used for tinmekeeping often gave confusing or incorrect
i nformation® and sonmetines did not print anything at all when an
enpl oyee punched in or out. M. Scott maintained that such a
conput er mal function nust have occurred on Novenber 9. (Tr. 162-
66, 176-77.) Indeed, the guest records fromthe M dway Mot or
Lodge show (and respondent does not dispute) that Novenber 9 was
the only tinme respondent stayed there from Septenber, 1988, to
Decenber, 1988. (Tr. 174.) Accordingly, we are convinced that
the incident described by M. Scott nmust have occurred on the

eveni ng of Novenber 9, 1988.°

® W note that the tinme card showed the year as 1985, a
clear error since M. Scott was not even enpl oyed there in 1985.
Furthernore, the sales manager admtted she coul d not
"definitely" say that the tinme card was in fact fromthe week in
guestion. (Tr. 180)

“* After briefing in this case was conpl eted, respondent
submtted an affidavit stating that he recently renenbered that
he saw anot her i ndividual who he recogni zed as a bouncer in the
bar that night. Respondent has filed a notion requesting the
i ssuance of a subpoena in order to obtain fromthe hotel manager
the identity and work records of this other person. Respondent
does not explain why he could not have sought i nformation about
whi ch hotel enployees were working in the bar on the night in
guestion through normal pre-hearing discovery. (Since he
apparently deposed M. Scott prior to the hearing, respondent
cannot claimthat he was unaware at that tine of the potential
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The foll ow ng norning, Novenmber 10, 1988, respondent acted
as pilot in command of an Enbraer EMB-110 Pl Bandeirante on a
repositioning flight (commencing at 6:00 a.m) from Dubuque to
Waterl oo, lowa, in preparation for a passenger-carrying flight
operating as lowa Al rways 4220 (commencing at 6:30 a.m) which he
was to pilot fromWaterl oo back to Dubuque. Roger Hoyt, the |owa
Airways station manager, net the aircraft after it |anded at
Wat erl oo and spoke briefly to respondent in the cockpit of the
pl ane. Susan Nel son, respondent's co-pilot for the passenger-
carrying flight, was waiting inside the airport. M. Nelson
testified that M. Hoyt stated to her, upon returning inside,
that respondent "snells like a brewery.” (Tr. 66.) M. Hoyt
testified at the hearing that he snelled al cohol on respondent's
breat h when he spoke with himthat norning, but did not recal
whet her he comrented on this to Ms. Nelson. (Tr. 132, 135-38.)

Ms. Nel son stated that she took M. Hoyt's statenent
lightly, but nonethel ess decided to watch respondent cl osely.
(Tr. 66-67, 115-16.) Although she noticed nothing unusual when
(..continued)
significance of such information.) Nor does respondent offer any
explanation for his failure to recollect the presence of this
ot her hotel enployee until approximtely nine nonths after the
hearing, and two and a half years after the incident.

The Adm ni strator does not object to the affidavit or to the
i ssuance of a subpoena. However, respondent's notion is not well
taken, as there is no provision in our rules of practice for
suppl ementation of the record at this stage of the proceedi ngs.
We al so note that the information respondent seeks is not the
type of "new matter"” we would consider even if it were properly
presented under 49 CF. R 8§ 821.50 after the issuance of a Board
order, because respondent has not shown why the information could

not have been di scovered by the exercise of due diligence prior
to the date of the hearing.
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she first encountered respondent inside the office at the airport
that norning, she distinctly snelled al cohol on respondent's
breath about 15 mnutes into the flight (at about 6:45 a.m) when
he first turned to speak to her in the cockpit. (Tr. 74, 101.)°
She al so noted that respondent's flying that norning was
uncharacteristically erratic, and that he was sl ouched way down
in his seat while he was flying the aircraft, although he
normal ly sat very straight. (Tr. 77.)
Respondent was apparently known to be a proficient pilot

with excellent flying ability. (Tr. 18, 112, 209.) However, M.
Nel son stated that during this flight he was "all over the sky,"
deviating fromhis assigned altitude and course, and that he had
trouble maintaining a direct VOR course to Dubuque. (Tr. 74-6.)
She al so noted that as they approached Dubuque airport,
respondent seened not to know where they were and when she

poi nted out a |l andmark at the end of Runway 13 he made a "diving
right turn" towards the runway. (Tr. 78, 88.) Further,
respondent rejected as a "waste of tinme" a suggestion fromthe
control tower and from Ms. Nel son that, because of the prevailing
w nds, landing on a different runway m ght be preferable.

| nstead, he | anded on Runway 13 with a direct tailw nd in excess
of the maxi mumtailw nd conponent |listed in the aircraft

manufacturer's manual. (Tr. 78, 85-7, see Exhibits A-3, R 2.)

> Ms. Nel son acknow edged that in her deposition, under what
she characterized as hostile questioning fromrespondent's
attorney, she said she "couldn't tell" whether the al cohol was
comng fromrespondent's breath, his clothes, or his seat. (Tr
107, 118, 123)



7
According to respondent, the only unusual thing about the flight
was his approach into Dubuque in that he was "l ate seeing the
airport." (Tr. 209, 229-30.)

Ms. Nel son's account of respondent's |anding at Dubuque was
corroborated by another lowa Airways pilot (Al an Pitcher) who was
riding in the passenger section of the aircraft. He testified
that he slept for nost of the flight, but woke up just before
| andi ng and noted that respondent made a "downw nd | andi ng, very
fast, very hot," on Runway 13. (Tr. 29.) M. Pitcher, who had
served as respondent's co-pilot on the earlier repositioning
flight from Dubuque to Waterl oo that norning, ° testified that he
did not recall snelling any al cohol on respondent or noticing any
ot her signs of al cohol consunption. However, he also indicated
t hat he had been doing aircraft maintenance all night |ong, and
his sense of snell was inpaired because he had been breathing
vari ous petroleumsolvents. (Tr. 39.)

Ms. Nel son was so concerned about respondent's behavi or,

particularly the doww nd | andi ng at Dubuque, that she decided it

® M. Pitcher described several things which concerned him
about respondent's handling of the repositioning flight.
Specifically, he was concerned that respondent did not obtain any
weat her reports prior to the flight (respondent denies this,
claimng he called for a report fromhis hotel roomthat
nmorni ng); that respondent did not ask hi mwhether he had
preflighted the aircraft; that respondent did not inquire as to
fuel reserves; and that respondent did not obtain a radar fix for
their approach into Waterl oo (although it turned out one was not
necessary since respondent was ultimtely able to make a vi sual
approach). (Tr. 23-4) Finally, M. Pitcher noted that
respondent asked for flaps at an airspeed higher than that
specified by the conpany policy and by the manufacturer's nmanual,
and that he | anded at a higher than normal speed. (Tr. 25, 47)
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was not safe to fly any further with respondent. She notified
| owa Al rways managenent that she believed respondent was under
the influence of alcohol, and an airport security officer was
sutmmoned. (Tr. 184.) The security officer (Rita H cks) spoke
briefly with respondent, who was by this tine sitting in the
airport cafeteria drinking coffee. M. H cks testified that
respondent | ooked tired and his eyes were red,’ but that she did
not smell alcohol on his breath and did not believe he was under
the influence of alcohol. (Tr. 184-6.) Several hours |ater
another lowa Alrways pilot was called in to take respondent's
pl ace on the remaining flights that day. Respondent was "laid
off" by lowa Al rways the followi ng day. (Tr. 213.)

In crediting Ms. Nelson's testinony, the | aw judge
recogni zed that there was "a good deal of aninosity and friction"
bet ween her and respondent and, accordingly, she was not a
"totally disinterested witness." (Tr. 266-67.) M. Nelson
acknow edged that she disliked respondent personally, had nade
numer ous conpl aints about him and felt he should have been
fired. (Tr. 62, 95-6.) Nonetheless, the |aw judge concl uded
that he could not reject Ms. Nelson's testinony. (Tr. 267.)

Respondent asserts on appeal that Ms. Nelson's testinony

| acks credibility. However, as we said in Adm nistrator v.

Cal avaero, Inc., 5 NTSB 1099, 1100 (1986):

Qur | aw judges have broad discretion to accept as a

’ Respondent testified that his eyes are watery and
bl oodshot alnbst all the tinme because he wears hard cont act
| enses. (Tr. 207)
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matter of credibility the testinony, self-serving or

ot herwi se, of any witness over the testinony of any

other witness or witnesses as to their factual

observations. Consistent with that authority, so |long

as the interests and notivations which could influence

or color a wtness' testinony are reasonably apparent

on the record, the law judge's credibility assessnents,

made within his exclusive province as trier of the

facts, are presuned to reflect a proper bal ance of al

rel evant considerations, including wtness deneanor,

and wil|l not be disturbed on appeal absent

extraordi nary circunstances not present in this case.
It is clear fromthe initial decision that the | aw judge was
aware of the interests and notivations which m ght have
i nfluenced Ms. Nelson's testinony. Accordingly, since this case
presents no extraordinary circunstances, we will not disturb the
| aw judge's credibility findings.

Respondent correctly points out in his brief that we have
affirmed violations of FAR 91.11 in several cases involving
i ndi cia of al cohol consunption or inpairnment not present here
(e.g., slurred speech, staggering, glassy eyes, clothes in
disarray).® However, the factors present here (e.g., the snell
of al cohol on respondent's breath, atypical slouching in his
seat, red eyes, and uncharacteristically erratic flying
behavior), are equally valid indicia. Moreover, "[t]here is no
particul ar means by which a section 91.11 violation nust be
established -- each case nust be considered on its own

circunstances.” Administrator v. Pierce, 4 NTSB 1655, 1657

8 See e.g., Adnministrator v.Goodyear, 2 NTSB 1264 (1975),
Adm ni strator v. Sorenson, 3 NTSB 3456 (1981), aff'd, Sorenson v.
NTSB, 684 F.2d 683 (10th G r. 1982), Adm nistrator v. Kl ock, NTSB
Order No. EA-3045 (1989).
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(1984).

Upon review of the entire record in this case, and keeping
in mnd that the Adm nistrator need only prove the charges by a
preponderance of the reliable, probative, and substanti al
evidence (see 49 C.F.R 821.49(a)), we are convinced that the
record adequately supports the | aw judge's findings that
respondent piloted an aircraft within eight hours after consum ng
an al coholic beverage and that he piloted that aircraft while
under the influence of alcohol, in violation of FAR 91.(a)(1),
(a)(2) and 91.9.°

Moreover, we find no support in the record for respondent's
contention that the |l aw judge did not consider all of the
evidence and testinony in this case, especially that presented by
respondent. To the contrary, the transcript indicates that the
| aw judge was attentive to both parties during the hearing, and
we are satisfied that his initial decision was based on all of

t he evi dence. *°

° W have long held that piloting an aircraft while under
the influence of alcohol is inherently reckless conduct, and thus
in violation of FAR 91.9. See Adm nistrator v. MCee, 3 NISB
4074, 4076 (1981) and Adm nistrator v. Butner, 2 NISB 2289, 2291
(1976) (citing cases).

0 We agree with the Administrator that the FAA's
desi gnation of respondent as a check airman after the hearing in
this case has no bearing on our decision and does not preclude a
finding that he | acks the care, judgnment, and responsibility to
hold an airman certificate. Since respondent was entitled under
section 609(a) of the Federal Aviation Act (49 U S . C. 8§ 1429(a))
to exercise the privileges of his ATP certificate pending the
Board's resolution of this case, the Adm nistrator may well have
believed that he was also entitled to hold a check airman
desi gnation pending the outcone of his appeal to the Board.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is denied;

2. The initial decision is affirned; and

3. The revocation of respondent's airline transport pil ot

certificate shall commence 30 days after the service of this

opi ni on and order .

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

1 For the purpose of this order, respondent nust physically

surrender

his certificate to an appropriate representative of the

FAA pursuant to FAR 8 61.19(f).



