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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-12918

V.
DAVI D CORREA,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent, pro se, has appealed from an order
Adm ni strative Law Judge Patrick G Geraghty served in this
proceedi ng on January 29, 1993, affirmng, on the Admnistrator's
nmotion for summary judgnment, the energency revocation of all of
respondent's pilot certificates, including his

Airline Transport Pilot Certificate No. 155440363.' For the

A copy of the law judge's order is attached.
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reasons discussed below, we will deny the appeal .?

In the Novenber 19, 1992 Energency Order of Revocation
whi ch became the conplaint in this action when respondent filed
an appeal with the Board, the Adm nistrator alleged that
revocation of respondent's pilot certificates was warranted under
section 61.15(a) of the Federal Aviation Act ("FAR " 14 CFR Part
61) because he had been convicted of several federal drug
of fenses.® On appeal, respondent essentially argues that the
revocation order should be reversed because no energency
requiring i mredi ate action by the Admi nistrator existed* and
because his drug convictions did not involve the operation of an
aircraft, a factor that he contends precludes revocati on under

relevant laws. W find both argunents unavaili ng.

The Administrator has filed a reply brief opposing the
appeal .

3FAR section 61.15(a) provides as foll ows:
"8 61.15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture, sale,
di sposition, possession, transportation, or inportation of
narcotic drugs, mari huana, or depressant or stinulant drugs or
substances i s grounds for--

(1) Denial of an application for any certificate or rating
i ssued under this part for a period of up to 1 year after the
date of final conviction; or

(2) Suspension or revocation of any certificate or rating
i ssued under this part."

“I'n this connection, respondent, fornmerly a pilot with now
defunct Eastern Airlines, points out that he has been
incarcerated in federal prisons since Novenber 15, 1989.

Al though there is sone indication in the record that he is
serving a life term no clear information on that issue or on his
eligibility, if any, for parole is given in the record.
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Respondent's first point requires little cooment. As the
| aw judge noted in his decision, the Board is not enpowered to
revi ew t he reasonabl eness or validity of the Adm nistrator's
exercise of his energency authority under Section 609 of the
Federal Aviation Act of 1958 (the "Act"), 14 USC Section 1429.
See, e.g., Admnistrator v. Anderson, 5 NTSB 564, 565 (1985),

aff'd, Gv. No. 85-1645 (D.C. Gr. 1987), Adm nistrator v.

Meal ey, NTSB Order EA-3634 at 2, n. 4 (1992).

The respondent’'s second point al so does not establish a
ground for reversing the revocation order, for it is based on the
m st aken assunption that the Adm ni strator cannot revoke the
certificate of an airman convicted of a drug offense that was not
related to the operation of an aircraft.> Specifically,
respondent contends in effect that since the Adm nistrator
cannot, absent a showi ng of aircraft involvenent, revoke an
airman certificate under Section 609(c)(1) of the Act, such a
showi ng nust be made in order to justify a revocation under FAR

section 61.15.° The flaw in respondent's argunment lies in its

°'t is not entirely clear fromrespondent's brief whether
his contention that the aw judge erred in granting summary
judgment for the Admnistrator is based solely on his position
t hat revocation under FAR section 61.15 cannot be upheld w t hout
proof of aircraft usage in connection with a drug conviction, or
whet her he believes the |aw judge's ruling is also objectionable
for other reasons concerning the "totality of the situation.”
Nevert hel ess, the only specific objection respondent has
presented rel ates, as discussed above, to the Adm nistrator's
| egal authority to revoke a certificate under the cited
regul ation, and our own review of the record reveals no factual
di spute which m ght have precluded sunmary judgnment on the
conpl ai nt.

®Section 609(c) (1) provides, in pertinent part, that:
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assunption that the Admnistrator's authority to revoke a
certificate for a drug offense conmes from Section 609(c) of the
Act. It does not. The Admnistrator's authority to suspend or
revoke airman certificates in the interest of air safety fl ows
from Section 609(a).’” Wile under Section 609(c)(1) the

Adm ni strator nust revoke the certificate of an airman whose
conviction on a drug offense involved the use of an aircraft, we
are aware of no legislative history or other basis for construing
that statutory requirenent as a limtation on the Admnistrator's
di scretion, under Section 609(a), to revoke the certificate of an
airman convicted of a drug offense that did not entail the

operation or use of an aircraft.®

(..continued)

"The Adm nistrator shall issue an order revoking the airman
certificates of any person upon conviction of such person of a
crinme...under a State or Federal lawrelating to a controlled
substance..., if the Adm nistrator determ nes that (A) an
aircraft was used in the comm ssion of the offense or to
facilitate the conm ssion of the offense, and (B) such person
served as an airman, or was on board such aircraft, in connection
with the commi ssion of the offense or the facilitation of the
comm ssion of the offense....”

‘Under Section 609(a), the Administrator may "issue an order
amendi ng, nodifying, suspending, or revoking, in whole or in
part, any...certificate...,"” if he finds, as the result of any
reexam nation, reinspection, or investigation, that safety in air
commerce or air transportation and the public interest so
require.

8\Voreover, we have affirnmed, and the courts have sustai ned,
revocati on based on FAR section 61.15 for drug convictions that
were unrelated to the operation of an aircraft. See
Adm nistrator v. Kolek, 5 NISB 1437 (1986), aff'd Kol ek v. Engen,
869 F.2d 1281 (9th Gr. 1989).
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Aside fromhis challenge, rejected above, to the
Adm nistrator's authority to revoke his certificate under FAR
section 61.15 on the facts related to his drug convictions,
respondent advances no claimthat the |aw judge erred in
determ ning that the nature and circunstances of respondent's
drug and ot her convictions denonstrate that he | acks the care,
judgnent, and responsibility required of a certificate hol der.
As we find no error in that determ nation, the sanction of
revocation wll be sustained.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent's appeal is denied;® and

2. The energency order of revocation and the initial

deci sion are affirned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Al so denied is respondent's notion for |eave to file a
brief in response to the Adm nistrator's reply brief. The Board
does not need an additional pleading fromthe respondent in order
to properly evaluate the evidence of record in this proceeding.



