SERVED: March 19, 1993
NTSB Order No. EA-3836

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 15th day of March, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12821
V.

LARRY R RI VERS,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG RECONSI DERATI ON

By NTSB Order EA-3787 (served February 3, 1993), the Board
di sm ssed respondent’'s "Mdtion to Stri ke Testinony and Enter
D sm ssal of the Anmended Energency Order of Revocation” in this
proceedi ng on the ground that it was essentially an attenpt to
file a |l ate appeal whose untineliness was not excusable for good
cause shown.! Respondent, in a notion for reconsideration of

The Board in Order EA-3753, served Decenber 18, 1992, had
affirmed an energency order of the Adm nistrator revoking the
respondent’'s private pilot certificate for several alleged
vi ol ations of the Federal Aviation Regulations (FAR) invol ving,
anong ot her things, his reckless operation of an overwei ght
aircraft. Oder EA-3753 dealt exclusively with the
Adm nistrator's appeal fromthe | aw judge's nodification of
sanction in the case.
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that order, in effect contends, inter alia, that the difficulty
he encountered in securing an affidavit fromone of two w tnesses
who al |l egedly overheard inproper attenpts by counsel for the

Adm nistrator to influence his wi tnesses' testinony should be
deened to establish good cause for the delay in filing the notion
to strike.? W do not agree and will deny the notion for

reconsi derati on.

Even if the respondent could be said to have acted with
diligence in obtaining the affidavit fromone of two witness, a
view with which the Adm ni strator persuasively and vigorously
di sagrees, it would not show error in our good cause anal ysis or
otherwi se provide a valid reason for reconsidering it.

Respondent cites no authority for the notion that he needed to
have all of the docunentation on which he intended to rely in
hand before alerting the Board to the possible necessity to
entertain an additional challenge to the |aw judge's decision.?
We therefore continue to believe that respondent's tardiness
cannot be excused in light of his failure "to seek leave to file
what anounted to a | ate appeal as soon as he | earned of conduct
by the Adm nistrator's counsel which he obviously believed early
on should have a significant bearing on the Board's consideration
of the |aw judge's decision" (Order EA-3787 at 3).

ACCORDI NAY, IT IS ORDERED THAT:
The respondent's notion for reconsideration is denied.
VOGT, Chairnman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
or der.

The Administrator has filed an opposition to the notion for
reconsi derati on.

®Respondent's suggestion that a notion w thout evidentiary
support properly woul d have been rejected by the Board does not
advance his position. Respondent had, or could have had, an
affidavit fromthe other one of his two witnesses (nanely, his
wife) to the all eged m sconduct by counsel for the Adm nistrator
at least two weeks before the notion to strike was filed. He
thus could have filed the notion, along wwth at |east one
affidavit, nmuch earlier than he did.



