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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 14th day of October, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11459
V.

VI NCENT PATRI CK O BRI EN

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Patrick G Geraghty, issued on April 8,
1991, following an evidentiary hearing.” The |aw judge affirmed
an order (conplaint) of the Adm nistrator alleging that

respondent violated 14 C.F.R 91.75(a), 91.87(h), and 91.9.°

'The initial decision, an excerpt fromthe hearing
transcript, is attached.

’g§ 91.75(a) (now 91.123(a)) provided, as pertinent:

(a) When an ATC [air traffic control] clearance has been
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Sanction was wai ved pursuant to the Aviation Safety Reporting

Program W grant the appeal and dism ss the conplaint.

Alr

Respondent was the non-flying, pilot-in-command (PIC) of US

Fl i ght 1009 on Cctober 29, 1989. The Adm nistrator's order

all eged that the aircraft |anded on Runway 24L (left) of Los

Angel es International Airport, when it was cleared to | and on

Runway 24R (right). The only issue at the hearing was the extent

of ATC s contribution to the error. Relevant portions of the

tower tape contain the follow ng conversations (wth sone

enphasi s added):

T ME

5: 45:

SPEAKER COVMUNI CATI ONS

42 AR-1° US Air ten zero nine heavy Los Angel es
Appr oach change your |LS frequency
to one zero eight point five, turn

(..continued)

§ 91.

§ 91.

obt ai ned, no pilot in command may devi ate fromt hat
cl earance, except in an energency, unless an anmended
cl earance i s obtai ned.

9 (now 91. 13(a)) provided:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

87(h) (now 91.129) read:

Cl earances required. No person may, at an airport wth an
operating control tower, operate an aircraft on a runway or
taxi way, or take off or land an aircraft, unless an
appropriate clearance is received fromATC. A clearance to
"taxi to" the takeoff runway assigned to the aircraft is not
a clearance to cross that assigned takeoff runway or to taxi
on that runway at any point, but is a clearance to cross

ot her runways that intersect the taxi route to that assigned
takeof f runway. A clearance to "taxi to" any point other
than an assigned takeoff runway is a clearance to cross al
runways that intersect the taxi route to that point.

*Appr oach contr ol
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right ten degrees intercept

mai ntai n one zero thousand traffic
is twelve o' clock five mles a
heavy seven sixty seven for the
sout h conpl ex.

05: 45: 55 USA 1009 Ckay US Air ten oh nine turn north
and we're twenty four right we'll
stop at ten.

05:47:13 AR- 1 US Air ten zero nine you're six
mles from Denay cross Denay at or
above eight thousand cl eared for
I LS runway two four right approach
sidestep two four left. Caution
wake turbul ence there's a heavy
ai rbus just west of Santa Mnica

that will turn in ahead of you for
runway two four right. [1'll point
the traffic out when you get
cl oser.

05:47: 30 USA 1009 Okay Denay at eight and we're

cleared for ILS approach to twenty
four right with a sidestep US ten

oh ni ne.
05: 48: 52 AR- 1 US Air ten zero niner reduce speed
to two one zero.
05: 48: 52 USA 1009 Ten oh nine US Air we[']re sl ow n.
05:50: 12 AR- 1 US Air ten zero nine the heavy

airbus is at ah one o' cl ock seven
mles four thousand on base |eg."*

05:50: 21 USA 1009 Okay we got'em US Air ten zero
ni ne.
05: 50: 23 AR-1 US Air ten zero niner heavy follow

that traffic to the airport that
aircraft is on base for runway two
four right cleared for visua
approach runway two four |eft.

05: 50: 32 USA 1009 Ckay we're cleared for visual
twenty four left US Air ten oh
ni ne.

4
I

.e., on base leg to 24R (see 05:47:13 comuni cation).
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05: 50: 53 AR-1 US Air ten zero niner contact Los
Angel es tower one three point niner
at Ronen.

05: 50: 56 USA 1009 Thirty three nine at Ronen good
ni ght .

05: 50: 58 AR- 1 Good ni ght.

05:52: 05 USA 1009 And US Air ten oh nine's with you.

05: 52: 09 LC 2° ' msorry | nmissed the last call, | was
of f |ine.

05:52:12 USA 1009 US Air ten oh nine's wth you.

05:52: 14 LC 2 US Air ten zero nine heavy Los

Angel es tower caution wake
t ur bul ence preceded by heavy DC- 10
to the left heavy airbus short
final for the right, wi nds zero
five zero at four runway two four
right cleared to | and.
05:52: 24 USA 1009 US Air ten oh nine.
In affirmng all the clained violations of the Federal
Avi ati on Regul ations (FARs), the | aw judge found that the
conversation with AR 1 did not produce a clearance to | and, but
only an approach clearance, and that, when the clearance to | and
was given by LCG-2, it was not heard correctly. The |aw judge
recogni zed ATC i nvolvenent in this incident, but determ ned that
it would affect sanction only, not excuse the violation. Tr. at
71.
In respondent's appeal, he continues to argue that the
05:52:14 transm ssion could not reasonably be understood as a

changed cl earance because the instruction to runway 24 right was

"pburied" in routine weather and traffic informati on and the

*Local control.
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control |l er used non-standard phraseol ogy. Respondent argues that
ATC was required to state "cleared to land, runway two four
right." Wth the prescribed runway identified at the end of the
sentence (see Exhibit R 3), respondent allegedly would not have
made the nistake he did.® Mreover, respondent argues, the
devi ati on woul d not have occurred absent the |ack of
communi cati on between approach and | ocal control.

The Adm nistrator reiterates, in reply, that AR-1 did not
gi ve respondent a | anding cl earance, but only provided an
approach clearance. The local controller's clearance to runway
24R was not so different fromrecomended | anguage, the
Adm ni strator continues, and respondent sinply did not |isten
carefully, expecting to hear 24L. The Adm nistrator al so argues
t hat respondent assuned the risk when he failed to read back the
| ast cl earance.

W have long held that we are not conpelled to affirmthe
Adm ni strator's order when ATC is the initiating or principal
cause of the violation of the regulations. See, e.q.,

Adm nistrator v. Snead, 2 NISB 262 (1973). W have an equally

wel | -established policy of sanctioning deviations from arguably
m sunder st ood cl earances, where the pilot has not read the

cl earance back to the controller. See, e.qg., Adm nistrator v.

Fri esen and Ashcraft, NTSB Order EA-3203 (1990). The present

case has elenents of both these doctrines in conflict.

*Respondent al so suggests that his failure to read back the
information transmtted confirnms that he did not understand the
nessage as a cl earance.
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As the tape transcripts above indicate, approach control |ed
respondent to believe that he would be | anding on runway 24L.
| ndeed, respondent read back approach clearances to 24L tw ce.
Respondent was, therefore, not unreasonable in expecting that he
woul d be cleared to land on 24L, though it remained his duty to
stay attentive to the actual receipt of a |landing clearance
(whi ch he acknow edges he could not receive fromthe approach
controller). Inportantly, the |ikelihood of respondent's
expectation and the probability that such expectations may
precipitate later m sunderstandings is inplicitly acknow edged by
ATC policy, at |east as developed in this record. Specifically,
the local controller acknow edged that, if he had been aware that
approach had given 24L as the expected runway, he woul d have
given the |l anding clearance differently, no doubt to highlight
the change in plans. Tr. at 38.

The local controller did not, however, nake any attenpt to
overcome what we may think of as the expectation-bred nental
inertia of Flight 1009. There was a failure of comunication
bet ween the AR- 1 approach control station and the LC-2 station
t hat was managi ng runways 24L and 24R. The local controller
testified that "the assigned runway from approach control is
supposed to be displayed” on the |ocal control BRI TE radar
screen.” Tr. at 29. However, that screen indicated that the
assi gned runway for Flight 1009 was 24R (id.), not 24L, as

approach control had consistently told the aircraft. Thus, LC 2

‘Bright Radar |ndicator Tower Equipment.
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had no reason to think that his clearance to the aircraft to | and
on 24R was anyt hing other than what the aircraft expected, and
the result was a "buried" clearance which did not call attention
to the last mnute change intended by the controller.

We agree with the inplied sentinment in the |ocal
controller's statenent that the clearance woul d have been given
differently if the change in expected runway had been known: any
change at that late point in the approach, assuming it can
reasonably be made at all, should be clear. 1In view of the
earlier, repeated directions to runway 24L, the change was not
clear fromthe 05:52:14 transm ssion. Nevertheless, we are stil
confronted by respondent's failure to read the | andi ng cl earance
back. Reading a |landing clearance back is clearly the preferred
practice. 1In the absence of ATC involvenent, the failure to have
read this clearance back would have led to the finding of a
violation. But, on balance, and given the significant ATC
i nvol venent and the local controller's adm ssions, we decline to

sanction respondent's mi stake.”®

’For the above reasons, we do not consider Adnministrator v.
Friesen and Ashcraft, supra, cited by the Adm nistrator, as
di spositive. W note that issues of ATC invol venent were not
conpelling in that case, nor was there the pattern of
communi cation that existed here.
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ACCORDI NAY, |IT IS ORDERED THAT:
1. Respondent's appeal is granted; and
2. The Administrator's order is di smssed.
VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



