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CPI Nl ON AND ORDER

The respondents have appealed fromthe oral initial decision
of Chief Admnistrative Law Judge WIlliamE. Fow er, issued on
February 18, 1992, at the conclusion of an evidentiary hearing.?

By that decision, the |aw judge affirnmed the Admnistrator's

order which alleged violations of sections 91.75(a) and 91.9 of

'An excerpt fromthe hearing transcript, containing the
initial decision, is attached.
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t he Federal Aviation Regulations (FAR), 14 CF. R Part 91, as to
respondent Atkins, the pilot-in-command, and section 91.9, as to
respondent Richards, the second-in-command, as a result of an
al titude deviation which occurred during their operation of
Pi edmont Flight 1756, on April 9, 1989.% Suspensions of both
respondents' airline transport pilot certificates were waived
under the provisions of the Aviation Safety Reporting System
(ASRP). W grant the appeal and dism ss the conplaints.

The facts are essentially undi sputed. Respondents had been
cleared by the Atlanta Air Route Control Center to clinb and
mai ntain flight |evel 220. Respondents acknow edged this
cl earance. Respondents testified that they had al ready expressed
to ATC their desire to clinb higher than flight |evel 220,
because of turbul ence. See also Respondents' Exhibit R-1
(respondents' transcript of ATC conmunications). After
acknow edgi ng the clearance to flight |evel 220, respondent

Ri chards went off the radio frequency, in accordance wth

’FAR 88 91.75(a) [now recodified as § 91.123(a)] and 91.9
[now recodified as 8§ 91.13(a)] provide in pertinent part as
fol | ows:

8 91.75 Conpliance with ATC cl earances and instructions.

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromt hat
cl earance, except in an energency, unless he obtains an
amended cl earance. ..

8 91.9 Careless or reckl ess operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her.
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respondent Atkins' instructions, to advise the flight attendants
and passengers to remain seated because of the turbul ence.
According to the Adm nistrator's transcript of ATC comruni cations
(Adm ni strator's Exhibit A-3), the follow ng comunications then

t ook pl ace:

TI ME SOURCE COVMUNI CATI ONS

20: 14: 03 PAI 1258 Afternoon center Piednont twelve fifty
ei ght two four oh.

20: 14: 07 ATL ARTCC Pi ednont twelve fifty eight roger flight
| evel two four zero.

20:14: 11 PAI 1756 Pi ednmont seventeen fifty six up to two
four zero now. [Thanks].?

The controller assigned to the relevant position did not
hear respondent Atkins' readback of what Atkins believed was a
clearance for Piednont 1756 to clinb to flight level 240.% At
the time of this incident, this controller was being recertified
for the position and another controller was also nonitoring the
conmuni cations. The second controller also testified that he did
not hear respondent Atkins' readback. Respondent Atkins'

readback is clearly audible on the tape of comrunications

3Respondents contend that this word was erroneously del eted
fromthe Admnistrator's transcript. See Exhibit R-1.

“The transcript of communications al so shows that the
controller contacted Flight 1756 at 20:14:58, asking themnot to
exceed 280 knots in clinb due to traffic slowng in front of
t hem
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(Administrator's Exhibit A-2.)> At 20:17:47, the controller
observed on his radar screen that respondents had reached flight

| evel 226. He imedi ately advised respondents, instructing them
to maintain flight | evel 220. Respondents acknow edged and
conplied with the instruction. As a result of a | oss of
separation between respondents' aircraft and another aircraft,
the controller instructed respondents to nake an imedi ate | eft
turn.

The |l aw judge affirnmed the allegations, finding that
respondents were carel ess because they m stook an ATC
communi cation to another aircraft, which was not a cl earance, as
a clearance for their aircraft to clinb to flight |evel 240.
(Initial decision at TR-191.) The | aw judge also found that the
air traffic controllers did not hear respondent Atkins'
acknow edgnent, but that they were not at fault for the deviation
whi ch fol | owed.

Respondents contend on appeal that the initial decision
shoul d be reversed and the conplaints should be dism ssed,
because the controllers' failure to continuously nonitor the
frequency was the cause of the deviation and because the evidence
shows that respondents acted with due care.® For the reasons

that follow, we wll grant the respondents' appeal, not because

®Both controllers testified that they would have certainly
corrected the error, had they heard respondents' acknow edgnent.
The tape reveal s that ATC was handling a nunber of requests for
hi gher cl earances and sl ower airspeeds because of the turbul ence.

®The Adnministrator has filed a brief in reply, urging the
Board to affirmthe initial decision and order.
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we find that the controllers were at fault in this incident, but
because we believe that respondents' actions were prudent under
t he circunst ances.
Board precedent is clear that we will not affirmthe
Adm nistrator's order when ATC is the initiating or principal

cause of the deviation. See, e.g., Admnistrator v. Snead, 2

NTSB 262 (1973); Adm nistrator v. Nelson and Keegan, 2 NTSB 1900

(1975); Adm nistrator v. Dunkel, 2 NTSB 2250 (1976); and

Adm nistrator v. Smth, 3 NISB 85 (1977). In Adm nistrator v.

Frohmut h and Dworak, NTSB Order EA-3816 (1993), we clarified this

precedent by explaining that even if a deviation froma cl earance
is initiated by an inadvertent m stake on the pilot's part, that
m stake w ||l be excused and no violation will be found if, after
the m stake, the pilot takes actions that, but for ATC, would
have exposed the error and allowed for it to be corrected. W
found that because the respondents in Fronuth had initiated a
full readback, their m sunderstanding which resulted in a
deviation was not intentional, careless, or the result of a |ack
of professionalism because "the readback is intended to insure
that conpliance with the instructions is based on an accurate
understanding." |d. at 7. There is no evidence in this record
t hat respondents m sheard the cl earance because of any

carel essness on their part. 1In addition, respondent Atkins gave
a full readback of the clearance to ATC, as he shoul d have.

Thus, consistent with Fromuth, we think that respondent Atkins

and his second-in-comuand, even though they inadvertently
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m sheard ATC, did all that they could do, by giving a ful
readback, to insure the safety of the aircraft and their

passengers.

ACCORDI NAY, |IT IS OCRDERED THAT:
1. Respondents' appeal is granted; and
2. The initial decision is reversed and the Adm nistrator's
orders are di sm ssed.
VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HAMVERSCHM DT,

and HALL, Menbers of the Board, concurred in the above opinion
and order.



