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CPI Nl ON AND ORDER

Respondent, appearing pro se, has appeal ed fromthe oral
initial decision of Admnistrative Law Judge Jerrell R Davis,
i ssued on March 23, 1993, follow ng an evidentiary hearing.' The
| aw judge affirmed an order of the Adm nistrator revoking

respondent’'s pilot certificate(s). W deny the appeal.

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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In 1988, respondent was convicted of conspiracy with intent
to distribute opium (in gumform and possession with intent to
distribute opium in violation of 18 U S.C. 2 and 21 U S.C
841(a) and 846. According to the underlying indictnment, in 1982
respondent was involved in an attenpt to sell opiumto undercover
Federal agents. He was sentenced to 15 years in prison and a
substantial fine. The FAA' s order of revocation charged that, in
light of his conviction, respondent had violated 14 C. F.R
61.15.2 At the time the FAA issued its order, respondent was
confined, but his appeal of the conviction was pendi ng.

Prior to the hearing on the Adm nistrator's order,
respondent filed a nunber of notions, including a notion to
dism ss, all of which the |aw judge denied. Respondent filed no
answer to the Administrator's conplaint.?

At the start of the hearing, the |law judge partially granted

the Adm nistrator's notion for judgnent on the pleadings based on

’§ 61.15, as pertinent, provides:

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, possession, transportation, or

i nportation of narcotic drugs, mari huana, or depressant or
stinmul ant drugs or substances is grounds for -

(1) Denial of an application for any certificate or
rating issued under this part for a period of up to 1
year after the date of final conviction; or

(2) Suspension or revocation of any certificate or
rating issued under this part.

3Respondent's notions included argunent that his conviction
was on appeal. He also argued that the substance the Drug
Enf or cenent Agency and district court found to be opi umwas not.
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information in the indictnent and judgnment. The |aw judge
declined to hear further argument from respondent on vari ous
i ssues disposed of in his denial of respondent's notion to
di sm ss, and concl uded that revocation was appropriate in view of
respondent's crine and that revocation should not await his
pendi ng judicial appeal. On appeal, respondent repeats argunents
he made before the | aw j udge.

1. The stale conplaint rule, 49 CF. R 821.33, and ot her

argunents regarding the Admnistrator's delay in prosecution.

Respondent argues that our rule 33, and the Constitution,
prohi bit the FAA from prosecuting a case that stens froman 11-
year old incident. W do not agree.

The stale conplaint rule does not apply to cases in which a
respondent’'s qualification to hold a certificate is legitimtely

an issue. Admnistrator v. Wlls, NISB Order EA-3424 (1991).

Respondent's drug conviction raises legitinmate issues of |ack of

qualification. Admnistrator v. Hernandez, NISB O der EA-3821

(1993), aff'd Hernandez v. NISB, No. 93-9521 (10th Cr., January

31, 1994). Although a respondent may still show prejudicial

delay that could warrant dism ssal (Wlls, supra), such a show ng

has not been made here.

Respondent's Constitutional argunent is an equal protection
one, stemm ng fromallegedly selective prosecution by the
Adm nistrator (i.e., that there were individuals at LOVWOC who
had been convicted of drug offenses, but the FAA had not sought

to revoke their certificates). However, the prosecutorial
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di scretion exercised here by the enforcenent agency is not

relevant to the Board' s adjudicatory role. Admnistrator v.

Kaolian, 5 NTSB 2193, 2194 (1987).*

2. Respondent's in forma pauperis notion. Respondent

argues that the law judge erred in failing to rule on this
nmotion, and that this resulted in a | ack of due process. The
Board's rules are not those of crimnal cases, and do not
contenpl ate handling such notions. Respondent was told, in the
Board's formletter response to his appeal fromthe
Adm nistrator's order, that it was advisable to have an attorney.
The Board has neither the nechanismnor the obligation in these
adm ni strative proceedings to ensure that respondent, pro se,

conducts a viable defense. See generally Adm nistrator v. Dudek,

4 NTSB 385, 387 (1982) at footnote 5, and Adm nistrator v. Smth,

NTSB Order EA-3558 (1992) at 2-3.

Thus, for exanple, respondent's |ack of counsel leads himto
suggest, incorrectly, that discussion at the hearing between
counsel for the Adm nistrator and the | aw judge concerning
appl i cabl e case | aw constitutes prohibited ex parte comruni cation
because respondent allegedly had no access to the discussed

cases. W would also note that, although respondent nmay not have

‘Respondent earlier raised other argunents that the |aw
judge properly rejected. There is no statute of limtations on
FAA prosecution other than the stale conplaint rule. Ex post
facto principles, as noted by the | aw judge, do not apply to
t hese proceedi ngs, Hernandez, supra, and in any case were not
vi ol ated, as even before 1984 suspension or revocation of
certificates was authorized for drug convictions wthout use of
aircraft. 1d.
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had the opportunity to read copies of the Board cases cited by
the Adm nistrator, our review of the | aw judge's decision
includes a review of them?

3. Quality of notice. Respondent argues that he was not

adequately informed as to "the nature of the hearing" (see 49

C.F.R 821.37(a)), and there was sone m sunderstanding as to its

scope. On a nunber of occasions the |aw judge prevented

respondent from continuing argunent on a particul ar subject;

respondent sees this as a notice failure. That is not the case.
Respondent' s expectati ons were inconsistent with Board

precedent and procedure, as well as basic legal principles. "The

nature of the hearing" was clear fromthe Adm nistrator's order

and our letter responding to respondent's appeal: to take

evi dence on the substance of the Admnistrator's factual

al l egations, to decide whether they were true, and, if so,

whet her respondent’'s pilot certificate(s) should be revoked.

There is no notice failure in the law judge |imting the scope of

the hearing as he did. See discussion infra.

4. Availability of subpoenas and presentati on of defense

W t nesses. Respondent clains that the | aw judge was too late in
supplying informati on regardi ng the use of subpoenas and deni ed

respondent the opportunity to present witnesses in his defense.

®Respondent filed two notions intended to require the
Adm ni strator to provide himcopies of cited cases, the latter
of which al so enconpassed a rel ated extension of time. The
Adm nistrator replied in opposition. Qur Ceneral Counsel denied
the sought relief, by letter to respondent dated Septenber 1,
1993.
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W see no nerit in this argunment. As discussed above, it is not
the law judge's function to serve as respondent’'s counsel,
advi sing himhow to conduct his defense. The subpoena issue
arose -- not after the hearing as respondent argues -- but in
connection wth respondent’'s suggestion during the hearing that
he bring witnesses to testify on the issue of selective
prosecution. Respondent, however, sought a guarantee fromthe
FAA that revocation orders would not be issued agai nst these
persons. The FAA declined, and respondent did not pursue the
matter. Tr. at 21-29. W can see no procedural error by the |aw
j udge. ®

5. Consideration of the Adm nistrator's notion for summary

judgnent and for judgnent on the pleadings. Respondent argues

that this notion should not have been considered because it was
not filed at | east 10 days before the hearing, as the Federal

Rul es of Civil Procedure require. Not only do those rules not
apply to our proceedings (see 49 C.F.R 821.19(c)), respondent
has shown no harmin the law judge's ruling on the notion at the
heari ng. Respondent was given every opportunity to explain why
the notion should not be granted, and the |aw judge acted within
his discretion in deciding, in light of the Adm nistrator's

evi dence of conviction, that there was no i ssue of fact other

t han whet her the sanction of revocation was appropriate.

®As noted above, though, testinony of these wtnesses
i ntroduced to prove selective prosecution would have served no
useful purpose.



7

Respondent follows that he was denied the opportunity to
present docunents and things in his defense, violating our rule
at 8§ 821.38. Again, we disagree. The |law judge never declined
to accept document exhibits; respondent did not offer any
exhibits. The law judge did refuse to allow respondent to
reargue notions he had already denied. The |aw judge al so
concl uded that affirmance of the Adm nistrator's order did not
entail taking evidence on the nerits of the underlying |egal
conviction and the validity of his appeal -- the issues

respondent wanted to address. See, e.dg., Hernandez, supra, and

Adm ni strator v. Pinney, NTSB Order EA-3545 (1992). Under the

ci rcunstances, we see no error in the law judge limting the
hearing to sanction. As the Adm nistrator points out, respondent
failed to offer anything in the way of testinony or docunentary
evidence in mtigation of sanction and it is well-settled that
use of an aircraft in comm ssion of the crimnal offense is not

required to warrant revocation. Hernandez, supra.
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ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent' s appeal is denied; and
2. The revocation of respondent’'s pilot certificate(s)

shal | begin 30 days fromthe date of service of this order.’

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.

'For the purposes of this order, respondent nust physically
surrender his certificate(s) to an appropriate representative of
t he FAA pursuant to FAR 8§ 61.19(f).



