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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 28'" day of May, 1998

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket s SE- 14807

V. SE- 14832

LAWRENCE J. Kl RSCH
and

PAUL E. RCDERI CK

Respondent s.

N N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Patrick G Ceraghty, issued
on July 22, 1997.%' The l|aw judge dismissed two orders of
suspensi on, based on the Adm nistrator’s failure tinely to appear

for hearing.? W grant the appeal, and remand for hearing.

! The initial decision is attached.

2 The two respondent-pilots were involved in a midair collision
with their helicopters, during Part 135 passenger-carrying
flights. Sixty-day suspensions were sought.
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The hearing in this case was originally scheduled for 9:30
A M on July 22, 1997, in Courtroom1 of the United States
Court house, Anchorage, AK. An anended notice of hearing was
i ssued, changing the location of the hearing to Courtroom 4.

These courtroons are in the “new Federal Building, and it
houses FAA counsel’s offices, as well. The |aw judge and one
respondent, M. Kirsch, who was appearing pro se, arrived at
Courtroom4 at 9:00. Sonetine between 9:30 and 9: 45, due to FAA
counsel’s failure to appear, the |l aw judge contacted the FAA
of fices, and was told that the attorneys were on their way and
shoul d be wal ki ng through the door any mnute (or words to that
effect). The |aw judge knew they were in the sane building. Tr.
at 5; Brief at 10.

At 9:45, the | aw judge called the proceedings to order, and
di sm ssed the conplaints for the Admnistrator’s failure to
appear. Shortly thereafter, FAA counsel, acconpani ed by
respondent Roderick and his counsel, arrived at Courtroom4. The
| aw judge was still there; respondent Kirsch had been encountered
in the hall. FAA counsel explained that he had not received the
noti ce of room change, and had been either waiting at Courtroom
1, with respondent Roderick and his counsel, or | ooking around
for where the others mght be. The | aw judge refused to reopen
the matter, and refused to all ow counsel to put on the record the
events of the norning.

It is our view that the | aw judge abused his discretion in

this case. There was no reason to assune that FAA counsel was
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not com ng. |Indeed, the opposite assunption would be called for.
Respondent Roderick had hired counsel, and there was no basis to
conclude they did not intend to appear. W agree with the
Adm ni strator that our |aw judges are not expected to be m ssing
persons detectives. However, a little nore patience and/or
inquiry in this case woul d have been appropri ate.

ACCORDI NGY, IT I S ORDERED THAT:

These proceedings are remanded to the | aw judge for further
heari ng.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMMVERSCHM DT and BLACK,

Menbers of the Board, concurred in the above opinion and order.
GOGLI A, Menber, did not concur.



