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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 7th day of January, 2002

TOMMY HUE N X,

Appl i cant,
Docket 273- EAJA- SE- 15827

V.
JANE F. GARVEY,
Admi ni strator,
Federal Avi ati on Adm ni strati on,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Appl i cant has appeal ed fromthe Equal Access to Justice Act
(EAJA) initial decision of Adm nistrative Law Judge WIlliam A
Pope, 11, served on July 28, 2000. U The | aw j udge denied, in
full, applicant’s application for recovery of $19,504.49 in EAJA
fees. W deny the appeal.

In the underlying proceeding, we affirnmed the | aw judge’s

finding that applicant had perfornmed nunerous (approximately 47,

! The initial decision is attached.
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Initial Decision at 571) direct air carrier services wthout the
requi site authority. In doing so, he also had not conplied with
testing, conpetency, or proficiency standards required for | awful
Part 135 operations. Two charges —that applicant was
advertising a service he was not legally authorized to perform (8§
119.5(k)), and that he permtted his son to act as pilot-in-
command when he did not have the required certificate (8§
135.243(b) (1)) —were dism ssed. The |aw judge reduced the
sanction fromrevocation to a 120-day suspension, a decision the
Adm ni strator did not appeal.

The applicant raises two issues: whether applicant was a
“prevailing party,” as that termis used in EAJA, and whether, if
so, an award shoul d i ssue because in bringing the conplaint the

Adm ni strator was not “substantially justified.” Application of

US Jet, NTSB Order No. EA-3817 (1993) at 2 (“[t]o find that the
Adm ni strator was substantially justified, we nust find his
position reasonable in fact and law, i.e., the legal theory
propounded is reasonable, the facts all eged have a reasonabl e
basis in truth, and the facts alleged will reasonably support the

| egal theory").EI

2 W reject applicant’s continued argunment that the

Adm nistrator’s reply to the EAJA petition should be stricken and

that his application would therefore stand unopposed. The |aw

j udge addressed the tineliness of the Admnnistrator’s reply in an

order served May 4, 2000, declining to strike the reply and we

see no error there. Furthernore, there is no indication that the

| aw j udge consi dered, nor have we considered, the materials

respondent finds objectionable. 1In view of our finding, issues

of abuse of process and their inplication for EAJA recovery are
(continued.))
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In Application of G zybowski, NTSB Order No. EA-4301 (1994),

we questioned whether a sanction reduction, w thout nore,

justified prevailing party status. In Application of Glfoil,

NTSB Order No. EA-3982 (1993), we found the applicant to be a
prevailing party where the Adm ni strator had sought revocation
and we upheld only a 90-day suspension. W said:
While a reduction in sanction nmay not typically support
a conclusion that the respondent was the prevailing party,
in this case the facts and circunstances warrant such a
resul t.
Id. at 7. The Board later explained that Glfoil was “not a case
of sinple sanction reduction,” but that the entire litigation was
understood to be only about what the sanction would be, so that
when the respondent prevail ed (having volunteered to have his

certificate suspended), he could fairly be considered to have

prevailed in the litigation as a whole. Application of Swafford

and Col eman, NTSB Order No. EA-4426 (1996), at 4-5. As the |aw

j udge here recogni zed, this case does not rise to that |evel
Usi ng sanction reduction, per se, as a standard for prevailing
party status woul d, we think, be inconsistent with EAJA
principles, and it is difficult to know where the line should be

dr awn.

In this case, although we al so have dism ssal of two
charges, those charges were tangential and quite incidental to

the main clains. They do not represent a “significant and

(continued.))
noot .
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di screte substantive portion of the proceeding” so as to justify
prevailing party status. 49 CF. R 826.5(a). On the basis of

t he pl eadi ngs before us, we decline to find applicant a
prevailing party.

Applicant also clainms that the Adm ni strator was not
“reasonable in law in choosing to seek revocation of applicant’s
certificate. Applicant believes that revocation was too severe a
sanction in the circunstances. W disagree. Thus, even had we
found applicant to be a prevailing party, he would not be able to
recover here.

Applicant was found to have maintained for a considerable
length of tinme a for-hire Part 135 operation w thout necessary
aut hori zation, testing, conpetency, or proficiency review and
approvals. Wiile the | aw judge reduced the sanction based on his
assessnent of the applicant’s notives and behavior, that is
little confort to those who, for sonme years, used applicant’s
services and were entitled to believe that they were getting a
certain level of protection they were not, actually, receiving.
Mor eover, al though the Adm nistrator chose not to appeal the | aw
judge’s reduction of sanction, that is not to say that revocation
woul d not have been appropriate.EI | ndeed, the |aw judge’s

citation to Adm nistrator v. Platt, NTSB Order No. EA-4012

(1993), is not conpelling justification for sanction reduction,

% The statenment in our earlier decision that a 120-day suspension
was not excessive was solely in response to respondent’s appeal
and was not intended to suggest that such a sanction was
necessarily the maxi num appropri ate.
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as it only involved four flights.

ACCORDI NAY, |IT IS ORDERED THAT:
Applicant’ s appeal is denied.
BLAKEY, Chairnman, CARMODY, Vi ce Chairman, and HAMVERSCHM DT,

GOGELI A, and BLACK, Menbers of the Board, concurred in the above
opi ni on and order.
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