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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 29th day of March, 2002

)
JANE F. GARVEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant , )

) Dockets SE-16488

V. ) and SE- 16497
)
KI M ANN DARST, )
)
Respondent . )
)
)

OPI Nl ON AND ORDER

The respondent and the Adm ni strator have both appeal ed from
the oral initial decision Adm nistrative Law Judge WIlliamE.
Fow er, Jr., rendered in this proceeding on February 21, 2002, at
t he concl usion of an evidentiary hearing.E] By that decision the
| aw j udge nodified two enmergency orders of the Adm nistrator

respecting several certificates held by respondent. The first

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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order immedi ately suspended respondent’s Airline Transport Pil ot
(ATP) certificate until such tinme as she provided personal
flight-time records requested first in August 2001, follow ng her
i nvol venent in an accident in a gyroplane on July 31; and the
second order revoked that certificate and three others for, anong
ot her things,E]her operation of an aircraft after the suspension
inposed in the first order was in effect. The |aw judge
determ ned that both orders should provide for six-nonth
suspensions of only the ATP certificate.E:I For the reasons
di scussed bel ow, the appeal of the Adm nistrator is granted, and
t he appeal of the respondent is deni ed. &

The Adm ni strator issued an energency order suspendi ng
respondent’ s ATP certificate on January 25, 2002. It alleged

t hat respondent had viol ated section 61.51(i)(1) of the Federal

°The second order also alleged that respondent, contrary to
the requirenent in FAR section 61.19(g), had not surrendered her
ATP certificate as directed in the first order. That regulation
states the hol der of a suspended or revoked certificate nust
return it to the FAA when so requested by the Adm nistrator.

3The Administrator’s revocation order revoked respondent’s
ATP, Ground Instructor, Flight Engineer, and Flight I|nstructor
certificates. The |law judge' s decision purports to limt the
reach of any suspension to respondent’s ATP certificate al one.
We do not understand the rationale for this unexplained attenpted
l[imtation, since the privileges of a flight engineer or a flight
instructor certificate could not be exercised without a valid
pilot certificate. In addition, it is not clear to us why the
| aw j udge woul d alter the suspension order to provide for a six-
mont h suspension. Apart fromthe fact that the Adm nistrator did
not intend the suspension for failing to provide flight records
to extend beyond the provision of such records, the revocation
order essentially replaced the suspension order.

“The Administrator filed a reply opposing the respondent’s
appeal. The respondent did not file areply to the
Adm ni strator’s appeal .
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Avi ation Regul ations, “FAR,” 14 C.F.R Part 61, because she had
failed to conply with three requests (August 7, COctober 25, and
Decenber 7, 2001) and a subpoena (issued August 28, 2001) for
E]

pil ot | ogbooks showing all of her flight tine. The suspensi on
was to run until the requested records were delivered to the
Adm ni strator for inspection.E:I On February 8, 2002, the
Adm ni strator issued an Energency Order of Revocation, in which
she all eged, anong other things, that despite the respondent’s
recei pt, on January 28, of the Emergency Order of Suspension, she
gave flight instruction to a student, on February 6, in disregard
of the suspension order and FAR section 61.3(a).'

On appeal, respondent, by counsel, argues that the energency
order of suspension was invalid because the Adm nistrator’s prior

requests and subpoena sought |ogs or records show ng “all” of

respondent’s flight time. Since, the argunent goes, respondent

°FAR section 61.51(i)(1) states that “[p]ersons must present
their pilot certificate, nmedical certificate, |ogbook, or any
other record required by this part for inspection upon a
reasonabl e request by” anong others, the Adm nistrator.

°®No written response fromthe respondent to any of the
Adm nistrator’s requests for the flight |ogs was nade.

'FAR section 61.3(a) provides, in pertinent part, as
fol |l ows:

8 61.3 Requirenent for certificates, ratings, and
aut hori zati ons.

(a) Pilot certificate. A person nmay not act as pilot in
command or in any other capacity as a required pilot flight
crewnenber of a civil aircraft of U S registry, unless that
person has a valid pilot certificate or special purpose pilot
aut hori zation issued under this part in that person’s
physi cal possession or readily accessible in the aircraft
when exercising the privileges of that pilot certificate or
aut hori zation....
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no longer maintains a log of all of her flight tinme, and is not
required to, the requests were invalid and, as a result, both the
suspensi on and derivative revocation based on her failure to
conply with the requests are legally deficient. The argunent is
meritless.

The Adm nistrator’s requests were not rendered invalid
because they sought nore information than respondent keeps or is
required to keep; they sinply did not have to be conplied with to
the extent that they were overbroad and could not be fulfilled.
Respondent was obligated, whether or not she still logs flight
tinme she’s not required to log, to produce the flight records
Part 61 does require her to maintain, such as those that
denonstrate recent flight experience in all of the aircraft she
operates (see section 61.51(a)(2)), including the helicopters in
whi ch she provides sightseeing and flight instruction services
and the gyropl ane she was operating with a passenger on board
when she had the accident that triggered the requests for her
flight Iogs.E:I Respondent provided no flight records that

satisfied her obligation to docunent and record recent flight

8\br eover, respondent has not identified any reason why she
did not or could not have produced for inspection the flight |ogs
she mai ntai ned before she ceased | ogging flight tinme. Respondent
holds a multitude of FAA certificates and ratings, and we assune
t hat she has retained records denonstrating the “[t]raining and
aeronautical experience used to neet the requirenents” for their
i ssuance under Part 61. See FAR section 61.51(a)(1). If she has
not, any effort she mght undertake in the future to re-qualify
for the certificates the Adm nistrator has in this proceeding
revoked will be | engthy and expensive.
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experience and flight reviewrequirem'-znts.E:|
Respondent al so contends, in effect, that her certificates
shoul d not be revoked because, she insists, she did not |earn of
t he i ssuance of the January 25 energency suspension order, which
her attorney appealed to the Board on January 30, until after she
had conducted the helicopter instruction flight on February 6.
Respondent does not, in this connection, dispute that she had
constructive notice of the order on or about January 28, 2002,
when her nother, who handl es various business tasks for
respondent, including mail and “the books,” picked up the
certified mail containing it.] Rather, she maintains that

nei ther her nother nor her | awer showed the order to her or

di scussed it wth her before February 6.'1—'1:| Al t hough he made no

°At the hearing, respondent submitted what was represented
to be a page fromher diary that, she asserted, reflected a
flight record relating to the gyroplane that had previously been
provided to the Adm nistrator along with certain aircraft-rel ated
records. Assum ng, despite the abundant and persuasi ve evi dence
to the contrary, that this docunent (Respondent’s Exhibit 1), not
referenced by respondent before the hearing on the energency
suspensi on order, was given to the inspectors investigating the
acci dent but was sonehow overl ooked, it changes nothing, for the
brief, cryptic diary page notations do not neet the explicit
information requirenents the Adm ni strator has established by
regul ation for such records in FAR section 61.51(b). Incredibly,
the | aw judge appears to have viewed the production of this
docunent as a “good faith effort” by respondent to conply with
the Adm nistrator’s flight information requests. See Initial
Decision at 366. W do not.

'Respondent has a business known as K. D. Helicopters, Inc.,
whi ch operates both helicopters and airplanes for various
commerci al purposes, but is principally involved in helicopter
i nstruction.

“Both of the Administrator’s inspector wtnesses testified
that the student with whom respondent was flying on February 6,
Wayne Tani s, advised themthe next day that the respondent had



6

explicit credibility finding against the respondent on this
i ssue, the |law judge denonstrated his rejection of her claimof
no knomﬁedgem.by I nposi ng a si x-nonth suspensi on of her ATP
certificate."-'z:| VWhile we share the | aw judge’'s view that “flying
when . . . her certificate [was] under suspension . . . cannot be
over | ooked” (I1.D. at 366), we do not agree with his nodification
of sanction. As no basis appears in this record for not
deferring to the Adm nistrator’s choice of sanction, revocation
wi |l be reinstated.

Knowi ngly operating an aircraft while under suspension is
one of the nost serious violations an airman can commt, for it
reveal s, perhaps as no other offense does, contenpt for the | aws

(..continued)

told himthat she had been suspended but that it was alright for
her to fly with him See Transcript at 122, 133. Subsequently,
M. Tanis, who apparently paid for a |inmousine to take hinself,
respondent and her nother to the hearing, testified that he did
not know of the suspension until the day the inspectors
interviewed him

The inspectors also testified that they were waiting at the
respondent’s hone base airport in Blairstown, NJ when respondent
approached to land with her student. On observing the
i nspectors, respondent, according to their testinony, directed a
rude gesture in their direction and fl ew away.

2We fully agree with the |aw judge that the evidence
denonstrates a know ng violation. |Indeed, we find respondent’s
i nsi stence that she remai ned cluel ess about an energency
suspension a week after her nother |earned of it, and her | awer
had filed an appeal on her behalf fromit, to be inherently
i ncredi bl e.

BI'n nost cases, we woul d assune that a sanction woul d not be
pursued, or even necessarily warranted, for an operation
conducted by an airman who was genuinely unaware that his
certificate had been suspended, although the Adm nistrator m ght
in such circunstances seek a m nor suspension for the technical
violation of flying without a valid certificate.
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t hat govern the exercise of the privileges granted to the hol der
of a certificate and for those responsible for enforcing those
laws in the interest of air safety. This respondent’s distain
for the authority applicable to her aviation activities is doubly
evident in this case. First, and notw thstanding the | aw judge’s
irrelevant and fl awed assessnent that respondent’s refusal to
provi de requested flight records initself “didn’'t pose any
threat or hazard or nenace to [her continuing] in aviation” (I.D.
at 366), her lack of conpliance and cooperation in forwarding
repeatedl y-requested records she is required by I aw to possess
and make avail able for inspection has, for nore than half a year,
effectively bl ocked the Adm nistrator’s necessary and appropriate
efforts to determ ne whether pilot conpetence was a factor in the
gyr ocopt er acci dent . 21 second, respondent’ s defiant decision to
fly when grounded by a suspension the Adm nistrator had issued on
an energency basis, an extraordinary circunstance which
underscored the inportance the Adm nistrator attached to
respondent’s expedited attention to the natter, establishes that
she cannot be trusted to conform her behavior to the rule of

| aw. 21 Such a | awl ess i ndi vi dual unquestionably | acks the care

“At the hearing, respondent, without el aborating on her
reasons, sinply stated her view that the Adm nistrator’s request
for her flight records was unreasonable. Since respondent could
easi |y have ended the energency suspension i medi ately by turning
over the requested records, we suspect she had no records
establishing that she was qualified to be piloting the gyrocopter
on July 31, 2001, but believed she would get in nore trouble by
admtting that than by stonewalling on the request.

>This may be the first occasion we have had to review an
appeal involving an operation during an energency suspensi on.
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judgnent, and responsibility required of a certificate hol der.

ACCORDI NGY, IT IS ORDERED THAT:

1. The respondent’s appeal is denied;

2. The Admnistrator’s appeal is granted;

3. The initial decision is reversed to the extent it is
i nconsistent with this opinion and order; and

4. The Adm nistrator’s Emergency Order of Suspension and

her Enmergency Order of Revocation are affirned.

BLAKEY, Chairman, CARMODY, Vice Chairman, and BLACK, Menber of
the Board, concurred in the above opinion and order.
HAMVERSCHM DT and GOGLI A, Menbers, did not concur, and Menber
GOCGLI A subm tted the foll owm ng dissenting statenent, in which
Menber HAMMERSCHM DT j oi ned.

| dissent.

This is case is about Respondent’s failure to present her

| ogbooks showing flight time. The Adm nistrator’s brief
concl udes that the Adm nistrator’s proposed penalty should
be uphel d because “Respondent’s decision to fly on February
6, 2002 shows a conplete disregard for the Federal Aviation
Regul ati ons. Consequently, the Emergency Order of Revocation
must be affirmed.” However, in arriving at this conclusion
the Adm ni strator disregards the finding of the

Adm ni strative Law Judge that “this is a very odd and
sonewhat different type” of case, and the finding that
Respondent sel dom saw any of her nail or correspondence
pertaining to the operation of her business. The

Adm ni strator disregards the ALJ finding that the Respondent
is “a very experienced airman” with “an exenpl ary
record....who has been flying since she was 16 years ol d”.
The Adm ni strator al so disregards that Respondent sent al
numer ous ot her records requested by the FAA and that these
records did satisfy the FAA's requests (Tr. 43,60-61). The
Adm ni strative Law Judge was convinced that there was
not hi ng “aggravati ng about this case”, that the Respondent
made a “good faith” effort to conply with the

Adm nistrator’s request and that the Adm nistrator’s
request ed sanction was too harsh after seeing and hearing

t he wi tnesses.
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There is nothing in this case that is sufficient to justify
overriding the deference given by the Board to the decisions
of the Adm nistrative Law Judge, and the Adm ni strator has
presented no precedent that renoves the Admi nistrative Law
Judge’s discretion in this case. | would be careful to
preserve the distinction between the attorneys for the

Adm ni strator who advocate strong adm nistrative penalties,
and the Adm nistrative Law Judges who have the
responsibility and authority to decide the cases. Hearings
are not nerely an opportunity to present testinony before

t he sanctions requested by the Adm nistrator are inposed.
The Adm ni strative Law Judge di sagreed with the

Adm ni strator’s position. The decision may al so be a
reaction to the harsh consequences of the application of the
Adm nistrator’s ‘constructive notice rule. \Wether or not

t he Respondent in this case actually knew of the contents of
letters that were recei ved by Respondent’s nother and
forwarded to her attorney for handling, it would be better
for aviation safety, in general, if the Adm nistrator
accepted nore responsibility for the successful delivery of
messages to airnmen. Whether or not confusion was caused by
the FAA's letter to Respondent dated January |5, 2002 (about
the sane tinme as the suspension) that the FAA' s

i nvestigation of her had been closed and that no | egal
action woul d be taken agai nst her, and whether or not
confusi on may have exi sted about any m ssing snmall part of
the FAA's request for information, such matters could have
been cleared up with a phone call that may have avoided this
case inits entirety.

| woul d uphold the decision of the Adm nistrative Law Judge.
| note fromthe record that the suspension of the
Respondent’s airline transport pilot certificate was exactly
what the Adm nistrator initially requested in its initial
conpl ai nt dated January 25, 2002, and that there is nothing
in the record evidencing facts or circunstances occurring in
the one week after that date until the Amended Conpl ai nt
dated February 2, 2002 to justify or explain the change in

t he proposed penalty from suspension to revocation, or to
explain or justify why the Adm ni strator sought at that date
to add, not nerely the suspension but also the revocation of
the ground instructor certificate, the flight engi neer
certificate, and the flight instructor certificate.



