SERVED: February 26, 2003
NTSB Order No. EA-5021

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 19th day of February, 2003

)
MARI ON C. BLAKEY, )
Adm ni strat or, )
Federal Aviation Adm nistration, )
)
Conpl ai nant , )

) Dockets SE-16311

v ) and SE-16312
)
CHRYSTAL LEW S CAMPBELL and )
JAVES RONALD JONES, )
)
Respondent s. )
)

ORDER

Respondent s have appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlIliam A Popﬁ, i ssued on January 30,
2002, follow ng an evidentiary hearing. The | aw judge affirned
the Adm nistrator’s order of suspension with waiver of penalty,
on finding that respondents had viol ated Sections 91.13(a) and
91.123(bb of the Federal Aviation Regulations (FARs), 14 C F.R
Part 91.

The initial decision, an excerpt fromthe transcript, is
attached.

’Section 91.123(b) prohibits non-energency operation of an
aircraft contrary to an air traffic control (ATC) instruction.
Section 91.13(a) prohibits carel ess or reckless operations so as
to endanger the life or property of another. Respondent Jones,
as pilot-in-command (PIC), was al so charged with violating
91.123(a), which prohibits PICs fromdeviating from cl earances

(continued.))
7504A



2

This case stens froman altitude deviation by respondents
whil e operating as PIC (Jones) and first officer (Canpbell) of
Delta Flight Nunber 1476 fromMam International A rport to
Atlanta Hartsfield International Airport. During that flight,
ATC issued instructions to respondents to maintain flight |evel
310. Sonewhat |ater, ATC issued instructions to U S. Al rways
Fl i ght Nunber 1246 to clinb to and maintain flight |evel 330.
Unfortunately, this clearance was intercepted and m sunder st ood
by respondents as intended for Delta 1476.

Respondent s responded to ATC by saying that Flight 1476 was
| eaving 310 for 330, and they received no i nmedi ate response
correcting their error. One mnute and el even seconds | ater,
Controll er Jose Camaraza advised Delta 1476 that they had been
told to maintain flight level 310, and noted area traffic.
Respondents replied that they were in the course of clinbing to
flight level 330, but the controller responded that “it wasn't
for you,” and instructed themto turn right and descend to and
mai ntain flight |evel 310.

On appeal, respondents advance a nunber of contentions. As
a threshold matter, they claimthat the | aw judge erred in
denying their notion for dismssal at the close of the
Adm ni strator’s case based on their argunment that there was no
proof that respondents devéated fromthe ATC instruction to
mai ntain flight |evel 310.

On consideration of the issues presented in the parties’
briefs on the respondents’ appeal fromthe | aw judge’ s deci sj on,
the Board finds itself unable to reach a nmajority decision. The
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absent an energency or an advisory not applicable here. The |aw
judge affirnmed that allegation as well. Because respondents both
filed qualifying Aviation Safety Reporting Programreports, the
sanctions were wai ved.

3The denial of the notion to dismiss is not a ruling we
woul d entertain on appeal in the circunstances of this case. See
Adm nistrator v. Lindsay, NTSB Order No. EA-4095 at 5
(1994) (“[s]ince respondent put on evidence in defense of the
charges after the rejection of his notion to dismss ...he
effectively waived his right to object to the |law judge's ruling,
for once the case is appealed to us, the issue becones not the
correctness of the | aw judge's view that the burden of going
forward with evidence had shifted to the respondent, but, rather,
the sufficiency of the evidence in the record, viewed as a
whol e.”).

“Acting Chairnman Hammer schmi dt and Menber Goglia woul d grant
t he appeal, and Menbers Bl ack and Carnody woul d deny it.
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initial decision will thus becone the |law of the case, w thout
bi nding effect on the Board in future proceedings. See Rule 43,
49 C.F. R § 821.43.

ACCORDI NAY, IT IS ORDERED THAT:

1. Respondents’ appeal is dismssed; and

2. The initial decision shall becone final on service of
this order.

HAMVERSCHM DT, Acting Chairman, and GOGLI A, BLACK, and CARMODY
Menmbers of the Board, concurred in the above order.
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