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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 21st day of March, 2003

MARI ON C. BLAKEY
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,
Docket SE- 16577

V.
EDW N C. TAN,

Respondent .

N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent appeals the oral initial decision of
Adm ni strative Law Judge Patrick G Ceraghty, issued in this
ener gency revocation proceedingEI on July 31, 2002.IZI By t hat

deci sion, the |aw judge upheld the Adm nistrator’s charges that

! Respondent wai ved the expedited schedul e applicable to
i mredi atel y-effective enmergency revocati on proceedi ngs.

2 An excerpt of the hearing transcript containing the |aw judge’s
decision is attached.
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respondent viol ated sections 61.14(b) and 65.23(b) of the Federal
Avi ation Regul ations (FARs), and affirmed revocation of
respondent’s commercial pilot certificate, flight instructor
certificate and nechanic certificate with airframe and powerpl ant

ratings.EI We deny respondent’s appeal .

® FAR sections 61.14, 14 C.F.R Part 61, and 65.23, 14 C.F.R
Part 65, provide, in relevant part, as follows:

8 61.14 Refusal to submt to a drug or al cohol test.

* * %

(b) Refusal by the holder of a certificate issued under
this part to take a drug test required under the

provi sions of appendix | to part 121 or an al cohol test
requi red under the provisions of appendix J to part 121
is grounds for—

(1) Denial of an application for any certificate or
rating issued under this part for a period of up to 1
year after the date of such refusal; and

(2) Suspension or revocation of any certificate or
rating issued under this part.

8 65.23 Refusal to submt to a drug or al cohol test.

* * * % *

(b) Refusal by the holder of a certificate issued under
this part to take a drug test required under the

provi sions of appendix | to part 121 or an al cohol test
requi red under the provisions of appendix J to part 121
is grounds for—

(1) Denial of an application for any certificate or
rating issued under this part for a period of up to 1
year after the date of such refusal; and

(2) Suspension or revocation of any certificate or
rating issued under this part.

* * * * *
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The Adm nistrator’s conplaint alleged that respondent, a
pilot enployed at the time by Alr Wsconsin, refused to submt to
a required randomdrug test by adulterating his urine sanple.
The |l aw judge’ s attached initial decision provides a thorough
recitation of the relevant evidence. For our purposes, it is
sufficient to note that the record indicates that respondent
provi ded a urine sanple, the sanple was then poured in his
presence into two “split” vials, and both vials were transported
via appropriate chain of custody procedures. Subsequent analysis
of the contents of both vials, by independent |aboratories,
reveal ed that the pH |l evel of respondent’s sanple was bel ow an
acceptabl e, or biologically valid, | evel . B

At the conclusion of the hearing, the | aw judge found that
the Adm nistrator had proved her allegations by a preponderance
of the evidence, and affirnmed her energency order of revocation

inits entirety.

* @ui dance issued to certified | aboratories by the Department of
Heal th and Human Services regarding validity testing on regul ated
speci nens states that any urine sanple found to contain a pH

| evel outside a range between 3 to 11 is to be deened
adulterated. Marshfield Laboratories (“Marshfield”), in
Marshfiel d, Wsconsin, which tested the first “split” of
respondent’s sanple, determned that the pH |l evel of respondent’s
sanple was 1.8, and, therefore, that the sanple was adul terated
After being notified by Air Wsconsin's Medical Review Oficer
(“MRO') of Marshfield s findings, and bei ng advi sed by the MO

t hat none of the nedications and ot her substances respondent
reported ingesting around the tinme of the sanple collection could
explain the |low pH | evel, respondent requested that the other
“split” be tested by another |aboratory. LabCorp Occupati onal
Testing Services (“LabCorp”), in Research Triangle Park, North
Carolina, perforned tests on two separate aliquots fromthe other
“split” of respondent’s sanple. LabCorp’s tests indicated pH

| evel s of, respectively, 1.7 and 1.8, and, therefore, LabCorp
confirnmed that respondent’s sanple was, indeed, adulterated.
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On appeal, respondent does not contest the results of the
testing, or the chain of custody, but, rather, clains that the
| aw j udge overl ooked the “evidence” that respondent’s sanple was
“inadvertent[ly] or negligent[ly]” adulterated by the collection
agent.EI Respondent cl ains that the evidence shows that the
col | ection agent:
taps the open part of the [collection] cup
agai nst a surface so that the [sealed] itens
inside of the cup fall out. GCbviously,
what ever foreign material exists on the flat
surface (in this case a sink top) sprays into
the cup [and respondent] cannot be
responsi bl e for what then becones part of the
sanpl e.

Respondent’s Brief at 3.

W note that the collection agent, when asked on cross-
exam nation how she opens the sealed collection kit, testified,
“I open it [i.e., the sealed collection kit, or nore precisely,
the sealed collection cup containing the other kit conponents] up
and just dunp everything on the sink and then hand himthe cup.”
Hearing Transcript (“Tr.”) at 30. The collection agent then
replied “yes” when respondent’s counsel asked, “[s]o the
[col l ection cup] either touches the sink or conmes very close to

touching the sink?” Tr. at 30-31. However, the record indicates

® Respondent also reiterates the character evidence subnitted on
his behal f, the evidence that he was required to enpty his
pockets prior to providing his urine sanple, and the fact that he
had previously submtted to and passed random drug tests, and
argues that this denonstrates that he had neither the opportunity
nor the notive to adulterate his urine sanple. This evidence is
not definitive where, by the |logic of respondent’s own argunent,
the only sources of the adulterant are either respondent or the
col l ection agent’s procedure.
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that neither the collection agent nor respondent testified that
t hey observed any substance on the sink | edge where the
collection kit was opened. See Tr. at 30 (the collection agent
testifying, “one side of the sink has a container of the [sic]
soap. But the other side doesn’'t have anything. It was
clean.”); 134 (respondent, when asked whet her he saw "any
substances that could be acids in the restroom” answered “not to
nmy know edge, no.”).EI Mor eover, the collection agent testified
t hat she had been perform ng random uri ne sanple collections for
Air Wsconsin for over three years by the tinme she perforned the
procedure at issue in this case, and was never corrected
regardi ng her procedures. Tr. at 13-14. The collection agent’s
supervisor testified that her job performance was “excellent.”
Tr. at 106.

We agree with the |law judge that the Adm nistrator proved
her case by a preponderance of the evidence, and, in particular,
we concur that respondent did not provide sufficient rebuttal to
the circunstantial evidence that he was the source of the
adulterant. Drug testing cases, where the sanple provider is,
ultimately, the only witness to the actual collection,

necessarily depend on circunstantial evidence. Here, the

® W al so note that respondent did not conplain about possible
contam nants on the sink when first contacted by the MRO about
the initial test results, or when he net with Air Wsconsin
officials as part of the term nation process initiated because of
the test results, or in the letter he wote to the FAA | nspector
investigating his case. This is, of course, circunstantial
evidence that mlitates against a finding that any contam nant
was present on the sink that could have been introduced into
respondent’s sanple during the collection process.
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Adm ni strator presented scientific evidence denonstrating that
the low pH level could only be froman adulterant, and evi dence
of the collection agent’s essential adherence to proper drug
testing procedures. The law judge did not err in invoking the
doctrine of res ipsa loquiter in affirmng, on this record, the
Adm nistrator’s allegations. In light of the Adm nistrator’s
evi dence, it was incunbent upon respondent, who offered no expert
W tnesses, to provide a scientifically-viable alternative
explanation for the adulteration of his sanple. Hi s speculative
argunent here, unsupported as it is by any evidence of any
contam nant on the sink, much |less any testinony to support a
conclusion that a contam nant was present that could yield
artificially-low pH | evel s, does not denonstrate that the | aw
judge did not properly evaluate the record evidence.

ACCORDI NG&Y, I T IS ORDERED THAT:

1. Respondent’s appeal is denied; and

2. The law judge’'s decision, upholding the Adm nistrator’s
anended energency order or revocation in its entirety, is
af firnmed.
HAMVERSCHM DT, Acting Chairman, and GOGLI A, BLACK, and CARMODY
Menbers of the Board, concurred in the above opinion and order.
Menber GOGLI A submtted the follow ng concurring statenent.

| concur in the Board s decision. The Adm nistrator

presented sufficient circunstantial evidence that

respondent adulterated his sanple, and respondent

failed to rebut that evidence with a factually-

supported and scientifically-valid alternate

expl anation for the source of the adulterant found in

his urine sanple. Nonetheless, | believe it inportant

to reiterate ny view that adherence to the DOT
collection and testing procedures is essential to
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ensure the integrity of the drug testing program and
the reliability of the results of DOTI-required drug
tests. W have often seen all egations of inproper
handl i ng of sanples, failure to follow collection
protocols, and simlar chain of custody problens, and
sone of those allegations have been denonstrated to be
true. The results of any DOT-required drug test are
extenely inportant, both to aviation safety and to the
career of the individual subject to that test. The
Adm ni strator should insist upon strict adherence to
collection and testing guidelines by all persons who
participate in the process. | wll not hestitate to
reject the results of a DOT-required drug test if the
DOT testing procedures were not foll owed.



