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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 17th day of July, 2003

MARI ON C. BLAKEY,
Admi ni strator,
Federal Avi ati on Adm ni stration,

Conpl ai nant ,

Docket SE-16887
V.

DAVID A. DECU R

Respondent .
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OPI Nl ON AND ORDER

The respondent has appealed fromthe witten decision
Adm ni strative Law Judge WIlliamE Fower, Jr., served in this
proceedi ng on June 6, 2003.El By that order, the |aw judge
granted a notion filed by the Adm nistrator to dism ss as
untimely the respondent’s appeal to the Board from an energency
order revoking his nechanic certificate for his alleged refusal

to submt to a randomdrug test. W will deny the appeal.

'A copy of the order is attached.
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Al t hough represented by counsel, respondent did not file an
answer to the Adm nistrator’s notion to dismss. Moreover,
respondent in his appeal fromthe | aw judge s deci sion does not
argue that the law judge erred in granting the notion. |In these
ci rcunst ances, denial of respondent’s appeal is required, as no
ground has been identified which would warrant overturning the
| aw j udge’ s decision.'z| We have, nevertheless, reviewed the | aw
judge’s order and find no basis for disturbing it.

In his order, the | aw judge concl uded that respondent’s
May 19, 2003 appeal fromthe May 6'" revocation order was
untinmely, as it was due within 10 days after service of the
order, or no later than May 16, 2003. The service date of
the revocation order was clearly indicated as May 6, 20083.
Contrary to respondent’s suggestion, we find no | ack of
clarity in the Admnistrator’s advice as to when an appeal
fromthe revocati on order needed to be fiIed.E:| The

Adm ni strator could reasonably assune that a certificate

ur Rules of Practice, 49 C.F.R Part 821.48(b), specify
the requirenents for an appeal brief:

8821.48 Briefs and oral argunent.
* * *

(b) Contents of appeal brief. Each appeal brief shall set
forth in detail the objections to the initial decision, and
shal | state whether such objections are related to all eged
errors in the |law judge’s findings of fact and concl usi ons
or alleged errors in his or her order. It shall also state
t he reasons for such objections and the relief requested.

3That respondent may have received incorrect advice froma
union representative as to when an appeal needed to be filed does
not provide any justification for not conplying wwth the clearly
expl ai ned deadl i ne.
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hol der coul d conpute when a ten-day period that started on
May 6'" woul d expire. Neverthel ess, we believe that the
confusion that precipitated the | ate appeal could have been
elimnated had the Adm nistrator’s order reflected the
actual date by which the appeal needed to be filed. The
Adm ni strator has enbarked on a successful canpaign to
sinplify rules and other witten materials, and in this
spirit of “plain English,” we would urge the Adm ni strator
whenever practicable to advise recipients of orders of the
date by which an appeal to the Board nust be submtted.
This woul d hel p ensure that appeals are decided on the
merits and not on a procedural basis.

In sum no reason appears for not sustaining the | aw judge’s
grant of the Adm nistrator’s notion to dism ss the respondent’s
appeal as untinely.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The June 6, 2003 order of the |aw judge is affirned.
ENGLEMVAN, Chairman, ROSENKER, Vice Chairman, and GOGLI A, CARMODY

and HEALI NG Menbers of the Board, concurred in the above opinion
and order.



