SERVED: Novenmber 30, 2005
NTSB Order No. EA-5194

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTON, D. C

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D. C
on the 29'" day of Novenber, 2005

Petition of

GUNNAR PETERSON SEAQUI ST,

for review of the denial by the Docket SM 4625
Admi ni strator of the Federal
Avi ation Adm ni stration of the

issuanpe of an ai rman nedi cal
certificate.

N N N N N N N N N i

ORDER DENYI NG PETI TI ON FOR RECONSI DERATI ON

Petitioner has filed a petition for reconsideration of our
decision in this case, NISB Order No. EA-5176, served Septenber
16, 2005. In that decision, we affirnmed the FAA s deni al of
petitioner’s application for nmedical certification, finding that
the wei ght of the evidence supported the federal air surgeon’s
conclusion that petitioner has a history of al cohol dependence,
which is a specifically disqualifying condition under 14 C F. R
67.307(a)(4).

Petitioner argues that the Board applied the wong standard
of reviewin this case, and states that it was inappropriate for
the Board to substitute its judgnent for that of the | aw judge
bel ow. Petitioner correctly cites Board case |law holding that it
will not reverse a law judge’'s credibility finding unless it is
arbitrary, clearly erroneous, or inconsistent wwth the
overwhel m ng wei ght of the evidence. However, as the
Adm ni strator points out in her opposition to the petition, this
case does not turn on wtness credibility. Rather, both the |aw
judge’ s initial decision and our decision on appeal were based on

T729A



2

an eval uation of the weight of the evidence in the record. W

di sagreed with the | aw judge’s conclusion that “the totality of

t he evi dence” showed petitioner was not al cohol dependent, and we
expl ai ned the basis for our differing conclusion. W did not
reverse a credibility finding made by the | aw judge, nor does it
appear that his decision rests on such a finding.

Qur review of the law judge’'s decision in this case is
consistent with the Adm nistrative Procedure Act, which states,
“on appeal fromor review of the initial decision, the agency
has all the powers which it would have in making the initia
deci sion except as it may limt issues on notice or by rule.” 5
U.S.C. § 557(b).* Qur rules of practice state that, on appeal,
the Board will consider only whether: (1) the law judge’'s
findings are supported by a preponderance of the reliable,
probative and substantial evidence; (2) the conclusions are nade
in accordance with | aw, precedent and policy; (3) the questions
on appeal are substantial; and (4) any prejudicial errors have
occurred. 49 CF.R 8 821.49(a). Petitioner has not pointed to
any departure fromthis standard.

Petitioner also asserts that the Board engaged in
i nper m ssi bl e specul ation by noting that it was possible the
federal air surgeon could have issued a final denial on the basis
of petitioner’s apparent refusal to supply a requested substance
abuse/ dependency eval uation. (NTSB Order No. EA-5176 at 11.)

! See also A Guide to Federal Agency Adjudication, M chael
Asi mow, Editor (2003) at 93-4, published by the Anmerican Bar
Association’s Section of Adm nistrative Law and Regul atory
Practice, which expl ains,

Agency heads or other review ng authorities owe no
obligation to pay deference to initial decisions.

Were the agency and the ALJ di sagree on issues of |aw,
facts, discretion, or policy, a court reviews the

deci sion of the reviewing authority, not the ALJ s
decision. At the same tine, however, the initial
decision is part of the record for purposes of judicial
review. The reviewing authority nust therefore explain
its rejection of the initial decision. Mst inportant,
with respect to issues of credibility (particularly
credibility judgnents based on the deneanor of

W tnesses), if the reviewing authority disagrees wth
the initial decision, this disagreenent detracts from
the substantiality of the evidence supporting the
agency’ s deci sion. Nevertheless, the agency heads or
other review ng authority are enpowered to reverse an
initial decision, even on a matter of w tness
credibility, if it finds the testinony inplausible and
if it justifies its departure fromthe initial
decision. [Footnotes omtted.]
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This comment was nmade in the context of noting that the FAA' s

chi ef psychiatrist had recommended a denial on this basis, a
factor the | aw judge considered significant in reaching his
conclusion that the FAA had not proved its case. However, since
the chief psychiatrist’s reconmmendati on was apparently superceded
by a decision to deny the application on a different basis (i.e.,
the federal air surgeon’s determnation that petitioner had a

hi story of al cohol dependence), our observation was nerely dicta,
and was clearly not necessary to our decision in the case.
Petitioner appears to have m sconstrued our statenment that, “it
is clearly within the Federal Air Surgeon’s discretion to deny an
application on any supportable basis, even if another basis
exists that mght also be valid.” W upheld the FAA s denial on
the basis cited in the denial letter (disqualification under 14
CF.R 8 67.307(a)(4)) and no other. Petitioner is incorrect in
suggesting that our decision was based on specul ati on and not,
“on the actual evidence in this case.”

In sum petitioner has not denonstrated any error in our
deci si on.
ACCORDI NG&Y, I T IS ORDERED THAT:

The petition for reconsideration is denied.

ROSENKER, Acting Chairman, and ENGLEMAN CONNERS and HERSMAN,
Menmbers of the Board, concurred in the above order.



