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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion issued by Adm nistrative Law Judge Wlliam R Millins,
at the conclusion of an evidentiary hearing held on January 13
through January 16, 1994.' 1In that decision, the | aw judge
reversed the Adm nistrator's enmergency order revoking

respondent's airman nedical certificate. The Admnistrator's

!Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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energency order alleges that respondent does not neet the nedical
st andards of paragraphs (d)(2)(ii) and (f)(2) of sections 67.15
and 67.17 of the Federal Aviation Regulations (FAR), 14 CFR Part

672, because he has a cognitive deficit.?

’FAR 88 67.15 and 67.17(d)(2)(ii) and (f)(2) provide that to
be eligible for a second-class or third-class nedical
certificate, respectively, an applicant nmust neet the foll ow ng
requirenents:

(d) Mental and neurologic...

(2) Neurologic....

(11) No other convul sive order, disturbance of
consci ousness, or neurologic condition that the Federal Air
Surgeon fi nds-

(a) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(b) May reasonably be expected, within two years after the
finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

(f) General nedical condition...

(2) No other organic, functional, or structural disease,
defect, or limtation that the Federal Air Surgeon finds-

(1) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(11) May reasonably be expected, within two years after
the finding to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

35A cognitive deficit is a disturbance of the brain which
interferes wwth thinking. (Testinony of Dr. Pincus, TR-472).
Stedman's Medical Dictionary, 25th Edition at 325 (1990) defines
"cognition” as a "generic termenbracing the quality of know ng,
whi ch incl udes perceiving, recognizing, conceiving, judging,
sensi ng, reasoning, and inmagining."
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The Adm nistrator asserts on appeal that the |aw judge erred
by reversing the energency order. The Adm nistrator argues that
a preponderance of the evidence, sonme of which, he clains, was
erroneously excluded by the | aw judge, supports the Federal Air
Surgeon's determ nation that respondent is unqualified to hold an
unrestricted medical certificate.* For the reasons that foll ow
we agree. W reverse the initial decision.

Respondent is a renowned air show perfornmer. His
illustrious aviation career spans over 50 years. During Wrld
War Il he was a Navy pilot. While flying his |ast conbat m ssion
his aircraft was shot down, and he was taken as a prisoner of
war.> After leaving the military, he worked as a test pilot for
both the mlitary and private industry, where he devel oped
various flight denonstration routines. Since |eaving private
i ndustry he has perfornmed aerobatic routines at air shows al
over the world. After 25 years of perform ng, respondent, at the
age of 72, is known as the "Dean" of air show pilots. (Reply
brief at 2).

In June, 1992, respondent perfornmed at an air show in
Ol ahoma City, Oklahoma. Two FAA Aviation Safety Inspectors
W t nessed the performance. Both subsequently submtted

statenments whi ch questioned respondent's physical and nental

“Respondent has filed a brief in reply urging the Board to
affirmthe initial decision.

®This fact is relevant in that respondent's experts claim he
sustai ned a head trauma that could explain the abnormal findings
of two radiol ogical exam nations, infra.
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condi tion, based on their observations during his perfornmance and
whil e on the ground. Respondent was subsequently asked by the
Federal Air Surgeon's office to submt to neurol ogical
psychol ogi cal , and psychiatric evaluations. Respondent submtted
to the requested evaluations and was re-tested at his request,
when the first results were deened unfavorable by the office of
the Federal Air Surgeon. The Administrator's energency order was
issued as a result of the Federal Air Surgeon's final

determ nation that all of the evaluations establish that
respondent has a cognitive deficit.

Garrett O Connor, MD., a psychiatrist, carried out a
clinical evaluation of respondent to determ ne the possible
presence of neuropsychol ogical facts which m ght disqualify
respondent fromholding a nedical certificate. (Admnistrator's
Exhibit A-1, Respondent's airman nedical file, at 174-181). Dr.
O Connor performed a standard psychiatric interview He found a
few abnormalities on the nmental status examnation relating to
short-term nenory deficits and an inpairnent in respondent's
ability to conplete backward digit span tasks accurately. Based
on these abnormal findings, he referred respondent to Dr. Robert
Elliott. According to Dr. O Connor's report, Dr. Elliott's
findings "confirmed rather precisely the deficits noted in ny own
clinical evaluation." (A1 at 175). In his opinion, "[t]he nDst
i kely explanation for the abnormal findings is sonme form of
nonspeci fic aging pathology." 1d. at 181.

Dr. Robert Elliott is a board-certified neuropsychol ogi st.
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He devotes fifty percent of his practice to the eval uation of
pilots, consulting wwth nost of the major air carriers and with
the FAA. He has perfornmed over 800 eval uations of airnen since
1976. (TR-45). Dr. Elliott perforned twel ve neuropsychol ogi ca
tests on respondent: the Wechsler Adult Intelligence Scal e-
Revised (WAIS-R); the Trail Mking Test (parts A and B); the
Bookl et Category Test; the Rey Osterrieth Conplex Figure Test;
the Rey Auditory-Verbal Learning Test; the Wsconsin Card Sorting
Test; the Boston Nam ng Test; the Wechsler Menory Scal e- Revi sed;
the Controlled Oral Wrd Association test; the Manual Finger
Tappi ng Test, and the FAA Conputerized Cognitive Screening
Battery (COGSCREEN).°

Dr. Elliott explained the purpose of these tests in the
order in which he adm nistered themto respondent. (TR-79).
Respondent performed in the average or above-average range on the
WAI S-R, which neasures |l evel of functioning froman intelligence
standpoint. However, in the second test which was adm ni stered,
the Trail making Test, which assesses a person's ability to
sequence, respondent's performance on Part B was significantly

i npai red using Reitan's popul ation or pilot norms.” Dr. Elliott

°See infra for a discussion of the admi ssibility of
COGSCREEN

"Per f ormance on neuropsychol ogical tests is assessed by
measuring an individual's test results to other individual's test
results, referred to by the experts as "norns." Using Heaton's
norns, test scores are conpared to others of the sanme age and
education level. Uilizing Reitan's norns, test scores are
conpared to the general population. Dr. Elliott also used norns
for the pilot population. According to an article authored by
Heat on and ot hers, Conprehensive Nornms for an Expanded Hal st ead-



6

next adm ni stered the Booklet Category Test. He expl ai ned that
this test is a very sensitive neasure of cognitive inpairnment,
and respondent's performance was so poor that, in his opinion,
there is no question inpairnment is present. (TR 91). Respondent
scored 112 errors on this test. Using Reitan's (general
popul ation) norms, 51 errors is indicative of inpairnent. Using
pilot nornms, 30 errors is indicative of inpairnent. On the Rey
Audi tory-Verbal Learning Test, a nenory test and the fifth test
adm nistered by Dr. Elliott, respondent was given 15 words and
then asked to repeat them Respondent repeated two words
correctly, and nmade up two that weren't even nentioned. |In Dr.
Elliott's opinion, this result is very unusual and is indicative
of neuropat hol ogy. (TR-93).

The sixth test adm nistered to respondent was the Wsconsin
Card Sorting Test. This test assesses the ability of a person to
use logic and reasoning to solve a novel problem by neasuring
the ability to change one's response style in order to be nore
effective, i.e., if the person continues to use an approach that
IS inappropriate to solve a problem his responses are indicative
of cognitive deficit. Respondent's results were found to show
(..continued)

Reitan Battery, (Admnistrator's Exhibit A-17), at extrene age
I evel s, age-corrected scores are not particularly useful in

eval uating good conceptual skills in an absolute sense, "i.e.,
while it is normal to have relatively weak conceptual skills a

this age, the average 75-year old high school graduate is not

likely to performwell in a conceptually demandi ng job."
(Exhibit A-17, p. 36). Respondent's expert neuropsychol ogi st
di sagrees. In the Board' s view, the record here is persuasive

that air show perfornmance is a conceptually demandi ng job and we
find unconvincing respondent's experts' testinony that the use of
ot her than age-corrected norns i s inappropriate.
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significant inpairnment using Heaton's nornms, Reitan's norns, and
pilot norns. \When conpared to others of the sane age, respondent
fell into the 5th percentile (out of 100 people he woul d rank
between 1 and 4 fromthe bottom).® On the tenth test
adm ni stered, the Manual Finger Tapping Test, respondent's
performance was found to be indicative of significant inpairnment,
even when conpared to persons of respondent's age group.

In addition to respondent’'s poor performance on sel ected
tests, Dr. Elliott testified that froma clinical perspective,
respondent needed a | ot of instruction, responded very slowy,
and at tinmes did not seemto understand directions. Dr. Elliott
recomended that respondent see a neurologist to rule out
neur opat hol ogy or an identifiabl e neurodegenerative di sease
process because respondent’'s test results were strongly
suggestive to himof cognitive deficit. (TR-130). Respondent
was referred to Mchael E. Gold, MD., a neurol ogist.

Dr. Gold reported to Dr. O Connor that respondent's
neurol ogic examwas normal. (A1, p. 202-204). Nonetheless, he
ordered an MRl [nmagnetic resonance imagi ng] brain scan, an

el ect roencephal ogram [ EEG, and a SPECT scan.® Dr. Gold reported

8Respondent objected to the consideration of these test
results because, according to his experts, the edition used by
Dr. Elliott was a research edition and i nappropriate for
eval uati on purposes. Nonetheless, this tool was al so
adm ni stered by Drs. Uchi yama and Johnsen.

°SPECT scans show the distribution of blood flowto the
brain. (Testinony of Dr. Ziessman, TR-826). SPECT scans are an
accepted diagnostic tool. (Deposition of Dr. Sinon, p. 19).
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that both the MRl and EEG were nornal .'® However, the report of
t he SPECT scan perforned on Novenber 4, 1992 by Al bert Sal cedo,
M D., found that
"[t]he superior parietal areas denonstrate a mld tracer
deficiency in symetrical fashion. These appear to extend
at least part way up over the cerebral convexities. The
remai nder of the cortex appears normal. There was
symmetrical and normal uptake in the basal ganglia and
cerebel |l ar hem spheres.”
(A-1, p. 207). Dr. Sal cedo concl uded:
"This is a borderline exam nati on suggesting the possibility
of biparietal areas of hypoperfusion/ hyponetabolism These
findings should be correlated with neuroanatom cal findings
and with the patient's condition. |If clinical synptons
persist, one may wi sh to consider a six nonth follow up
exam nation."
1d. ™
In June, 1993, respondent sought a second opinion, with the
consent of the Federal Air Surgeon. Respondent was eval uated by
Dr. Uchi yama, a neuropsychol ogi st at the University of California
at Los Angeles (UCLA) Institute and Hospital. Dr. Uchiyama
adm ni stered 18 tests, including nost of those previously
adm nistered by Dr. Elliott. According to Dr. Elliott, who
testified concerning the UCLA report, Dr. Uchiyama adm nistered

novel tests to conpensate for what neuropsychol ogi sts term

®The Adnministrator's expert neurol ogist testified that the
MRl was nor nal for a 70 year old person, but that he considered
t he findings of "slight sulcal wdening in the occipitoparietal
area" and "a rare punctate area of increased signal" (A1, p.
205) as not normal, and consistent wth the findings of t he SPECT
scan. (Testinony of Dr. Pi ncus, TR-413).

"The Administrator's expert in nuclear nmedicine described
hypoper fusi on as when not enough bl ood goes to a certain part of
the brain. (Testinony of Dr. Ziessman TR-829).
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"practice effect,” i.e., the belief that an individual wll
inprove in performance due to practice after repeated testing,
rat her than due to inprovenent in terns of cognitive functioning.
(TR-136) .
Dr. Uchiyama's report, which is contained in Admnistrator's
Exhibit A-1 at pages 122-138, indicates that respondent's results

were age-corrected. (A1, p. 130.)(Enphasis added). On

attention and concentration tests respondent ranged fromthe
|npaired to the Hi gh Average range. 1d. at 131. "[(On a nmeasure
of visual perceptual tracking and divided attention (Trail Making
Test, Part B)...[respondent] evidenced significantly slowed
performance that placed himin the Inpaired range (less than the
1st percentile),” although Dr. Uchiyama noted there were "no
errors, pronpts, or near msses." Id. Respondent also showed
“discrete areas of deficit" on the CALCAP. 1d. Respondent was
"functioning nore than two standard devi ati ons bel ow t he
normati ve sanple nmean in the areas of sequential reaction tine,
| anguage di scrimnation, response reversal-words, and form
discrimnation. In addition, he exhibited highly variable
performance on one of the three sinple reaction tinme nmeasures
that were assessed on the dom nant hand." 1d. Respondent's
executive functioning and hi gher order reasoning were also found
to range fromlnpaired to the Average range. Id. at 132. On the
W sconsin Card Sort Test respondent scored within normal limts.
Id. Respondent's perfornmance on various verbal |earning and

menory tests ranged fromlinpaired to Superior. On the Rey
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Audi tory Verbal Learning Test his performance was eval uated as
significantly higher than his performance six nonths earlier when
adm nistered by Dr. Elliott. 1d. at 133
Respondent al so underwent a SPECT scan at UCLA on June 1,
1993. Dr. Mena reported finding:

"bilateral tenporal hypoperfusion, right dorsal frontal
hypoperfusion, [and] |eft dorsal parietal hypoperfusion.”

Dr. Mena initially concluded that the focal right, frontal
bilateral tenporal and left parietal hypoperfusion suggest

"mul tiple strokes or degenerative changes in the areas outlined
above."” In a subsequent report, however, he revised his
conclusion by deleting his reference to stroke or degenerative
changes and inserting the words "Normal variance ?"

According to Dr. Uchiyama's report, the results of
respondent's neuropsychol ogi cal testing could "reasonably be
consistent wwth his SPECT report of 6/1/93." (A1, p. 135).
However, he noted that respondent's deficits "appear to be above
the threshold required for normal flight, as this appears to be a
hi ghly overlearned skill in the patient, and he is able to
successfully conpensate for such weaknesses. However, because of
the patient's reduced reaction tinme and ability to deal with
novel stimuli, some question remains as to how qui ckly he nay be
able to deal wth an enmergency situation that was out of his
normal range of experience." (TR-136). Dr. Uchiyama concl udes
hi s assessnment in pertinent part as follows:

In the present case, M. Hoover reveal ed sone selected risk

si gns on neuropsychol ogi cal performance that could be viewed
as signs of accelerated aging or subclinical (subthreshold)
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di sease. Hi s recent SPECT al so reveal ed sone perfusion
changes that could be viewed in the sanme light. Although
his other basic cognitive abilities were shown to be well
intact, these subclinical changes should not be ignored, nor
should they by [sic] over-interpreted at this tine.

Frankly, if they occurred in an individual in another

prof ession, e.g., psychiatry or neuropsychol ogy, they would
probably have | ess significance at this age because of few
demands on speeded information processing in clinical
practice. However, although tasks nmeasuring speed in

i nformation processing decline steadily with age, one m ght
al so expect soneone of M. Hoover's profession to show a

sl ower gradient with age. However, this is not the case.

(A-1, p. 137).
Finally, Dr. Elliott testified concerning an article
appearing in the Journal of Aviation, Space, and Environnental

Medicine in April, 1989, entitled Neuropsychol ogi cal Screening of

Avi ators, A Review, authored by Banich, Stokes, and El | edge.

According to Dr. Elliott, the article enunerates those cognitive
skills that are critical for piloting performnce - perceptual
notor abilities, spatial abilities, working nmenory, attention,
processing flexibility, and planning and sequencing skills. (TR
62).' Dr. Elliott believes that respondent continues to be a
consunmat e avi ator because his routines are very well practiced.

He is concerned, however, that when presented with a novel
situation the risk that respondent's inpairnment would not allow
himto conpensate for his cognitive deficits is too great. (TR
174-176) .

Dr. Richard Gaines is a pilot and a board-certified

neur opsychol ogi st. He has exam ned over 1100 pilots in the |ast

2The law judge refused to accept the article, identified as
Exhibit A-5, into evidence. See infra.
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20 years, including 14 years on active duty performng aviation-
rel ated research psychology. Dr. Gaines testified that he agreed
with the cognitive skills identified in the Banich article as
necessary for pilots. (TR-308). Dr. Gaines reviewed the test
results obtained by Drs. Elliott and Uchi yama, as well as the
eval uation perforned by respondent's expert w tness, Dr. Johnsen.
According to his review, even Dr. Johnsen obtained inpaired
results fromrespondent on the Booklet Test, using pilot norns.
In Dr. Gaines' expert opinion, respondent's excellent flight
per f ormance cannot conpensate fully for his cognitive deficit, in
t he event sonething novel should occur.?®?

Jonat han Pincus, MD., has been the Chief of Neurol ogy at
Georgetown University Hospital since 1986. From 1974 to 1986 he
was a full professor at Yale Medical School. H's particular
interest is in behavioral neurol ogy, novenent disorders,

Par ki nson' s Di sease and Al zheiner's Disease. Dr. Pincus
testified that in order to diagnos neurol ogical deficit, a
neur ol ogi st's nost inportant source of information is the
patient's history. A neurologist will also perform an

exam nation and order a variety of tests - CT scan, MRl scan,
EEG SPECT scan, and PET scan. Although the neurol ogist wll
al so performa Mni-Mntal Status Examto test cognitive
functioning, the best docunentation and quantification of

cognitive functioning is performed by neuropsychol ogi sts, who are

Respondent agreed, on cross-exam nation, that he has not
"experienced every possible energency that one could be
confronted wwth in aviation." (TR-608).
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specially trained to performthese tests.

According to Dr. Pincus, SPECT scans are very helpful in
maki ng neurol ogi ¢ di agnoses because there are certain
characteristic configurations which appear on the SPECT scan for
certain conditions, e.g., Al zheiner's disease, tenporal |obe
epi |l epsy, and stroke. Dr. Pincus testified that if a traumatic
i nci dent had caused brain dysfunction it would be reflected by
abnormality on the SPECT scan. Dr. Pincus is aware that
respondent has a history of |oss of consciousness which occurred
when his aircraft was shot down in World War 11, but he finds it
hard to believe, in his expert opinion, that respondent sustai ned
serious brain danmage at that point in time and then continued to
performas he has for the past 50 years. Dr. Pincus revi ewed
respondent's entire airman file.' He noted what he believed are
significant changes in neurol ogi cal exam nations performed on
respondent in the past year. First, he pointed out, the June
1993 SPECT scan shows what he thinks are nore abnormalities than
t he COctober 1992 SPECT scan. Secondly, Dr. Pincus notes that Dr.
H sey' found ankle jerks on examnination of respondent in 1993,
but Dr. Gold had not. (TR-416). |In Dr. Pincus' opinion, ankle

j erks al nost al ways nean peripheral neuropathy at one of the

YDr. Pincus also placed significance on the fact since
1982, respondent has been involved in 5 incidents and 2
vi ol ati ons, which he believes may be indicative of decreased
function. Respondent testified that all of the incidents were as
a result of nechanical malfunction or another pilot's act.

Dr. Hisey is a neurosurgeon who examni ned respondent.



14

peripheral nerves. (TR-417).%® Dr. Pincus opined that there is
an overwhel mng |ikelihood of neurologic dysfunction. (TR
418) . %7

Respondent testified that he did not performerratically at
the June, 1992 air show. He offered what appear to be reasonable
expl anations for his behavior (for exanple, he had to performa
go- around because of a hydraulic pressure problem. He produced
evi dence whi ch he believes supports his claimthat the two FAA
i nspectors "conspired' to get him grounded.® |In addition,
respondent produced several top air show perfornmers, all of whom
testified that they saw nothing in respondent's performance that
day, or any other day, to suggest that he has any nedical
probl ens whi ch woul d make hi munqualified to fly.!® Respondent

al so produced recent video tapes which showed that he is stil

Dr. Pincus also interpreted the 1992 MRl as not normal and
consistent wth the SPECT scan. (TR-414).

"On cross-exanm nation Dr. Pincus acknow edged that the
CGeor get own Neurol ogy Departnment has a grant fromthe FAA to
devel op COGSCREEN. (TR-427).

8Respondent nmade nuch of the fact that the two inspectors
all egedly prepared their statenents together. He also presented

testinmony that one of them "hates" tall, skinny nen. 1In our
view, this purported inpeachnent testinony lends little support
to respondent’'s case. In any event, the reasonabl eness of the

Adm nistrator's request for evaluations is not before us, nor do
we agree with respondent's contention that the nedical

eval uations are suspect because they were pronpted by these

st at ement s.

W think it significant that all of the air show
performers did agree, on cross-exam nation, that timng and
deci sion-making skills are critical to air show perforners, who,
in their opinion, nmust be even "sharper" than other pilots.
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able to perfornf’® his air show routine.? The |law judge actually
observed respondent performduring a recess in the hearing.?

As to his performance on the neuropsychol ogi cal testing
adm nistered by Dr. Elliott, respondent clains that he was told
by Dr. Elliott the day before the testing that it would take four
hours. When he arrived at Dr. Elliott's office he | earned that
it wuld take the entire day. Respondent clains he was under a
ot of stress, and that Dr. Elliott never offered himany rest
breaks or lunch breaks. The only break he took was when, at
noon, he called his wife to cancel their afternoon plans.
Respondent also clains that Dr. Elliott gave himno explanations
of the testing, and that he was very unfriendly towards

respondent. Finally, respondent clains that Dr. Elliott told him

20\ question the rel evance of respondent's actual
performance skills to the issue of unrestricted nedica
certification. As the Admnistrator points out in his appeal
brief (p. 110, n. 42), the law judge relies on "Wbster's" as his
source for his mstaken belief that cognition is defined as "an
inability to perform" (TR-540; see also TR 631). Wbster's
Ni nth New Col | egiate Dictionary (Merriam Wbster, Inc. 1984 at
257) defines cognition as "the act or process of know ng
i ncl udi ng both awar eness and judgnent; also: a product of this
act"). Perhaps the | aw judge was confused by the use of the word
"act" in the definition.

W have grave doubts concerning the propriety of the |aw
judge's permtting a pilot to operate the controls of an
aircraft, even under the watchful eye of another pilot who is
serving as the pilot in command, when the pilot who is
mani pul ati ng the controls has had his nedical certificate revoked
on an energency basis because the Federal Air Surgeon has deened
hi m unqual i fi ed.

Wt think that in accordance with the Board's ex parte
rules, 49 C.F.R § 821.61, the | aw judge shoul d not have had any
communi cations with respondent's witnesses on the air field and
outside of the presence of the Admnistrator's representatives.



16
that the testing would not affect his nedical certification. Dr.
Elliott denies telling respondent that the tests would only take
four hours, and he denies not giving respondent any breaks during
the testing. He did recall respondent calling his wife to change
their plans for the afternoon, but he testified that he offered
respondent the opportunity to return at a later date and
respondent wanted to conplete the testing that day. As to the
statenment that the testing would not affect respondent's nedi cal
certification, Dr. Elliott does not deny making this statenent,
but explained that at the time he was only concerned with
determning if respondent had any neuropsychol ogi cal deficits.
Respondent al so testified that Dr. O Connor and Dr. Satz at UCLA
both told himthat they could find nothing wong with him and
Drs. Uchiyama and Mena gave him"a clean bill of health.™
Brent H sey, MD., is a Board-certified neurosurgeon and a

Flight Surgeon with the Air Force Reserves. He is also a pilot.

Dr. Hi sey exam nes at |east 20 pilots a nonth for the Air Force.

He explained that in the Air Force a pilot is either "fit to
fly," or he is grounded. In his expert opinion, respondent is
"fit to fly." Dr. H sey performed a neurol ogi cal exam nation, a
physi cal exam nation, and a | aboratory exam nati on on respondent,
with particul ar enphasis on the frontal |obes, on Cctober 12,
1993. (A-1, pages 72-78). According to the history obtained
fromrespondent, respondent had "m nor bunps” to his head in 1947
and 1954, but no significant closed head injury. (TR-718).

Based on his exam nation, respondent had "an average neurol ogi cal
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exam nation for a 71-year old male." (TR 713).

Dr. David Johnsen has been a clinical psychol ogi st since
1987. He is not Board-certified as a neuropsychol ogi st, but he
is licensed by the State of Okl ahoma to perform
neur opsychol ogi cal assessnents. Dr. Hisey referred respondent to
Dr. Johnsen. Dr. Johnsen's testing was limted to the re-
adm ni stration of the four neuropsychol ogical tests on which
respondent had previously performed poorly. According to his
report (A-1, pages 50-55), on the Category Test respondent
commtted 88 errors. "This test would reflect significant
inpairment if M. Hoover were being conpared to 40 year old
mal es, with conparabl e education. However, when conpared to
mal es, ages 70 to 74, his score reflects only mld inpairnment.”
(A-1, p. 53). Respondent perfornmed at an average |l evel on the
California Verbal Learning Test. Respondent showed "significant
i nprovenent” on the Trail Making Test and the Wsconsin Card Sort
Test. Id. Dr. Johnsen testified that he was not concerned with
"practice effect” on these tests because a year had | apsed since
their previous adm nistration. The results of Dr. Johnsen's
testing were that respondent "performed at an average | evel
conpared to individuals of his own age." (TR-652). Although he
agreed with Dr. Uchiyama's finding of selected risk signs on
neur opsychol ogi cal performance, in his opinion respondent could
not continue to performfor 25 air show performances, w thout
problens, if he truly suffered froma degenerative brain di sease.

(TR-671). Dr. Johnsen opined that respondent's performance on
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Dr. Elliott's testing would have been significantly inpacted if
respondent had been offered no breaks.

Dr. Antoinette Appel is a neuropsychologist, and in fact
hol ds the first degree ever awarded in neuropsychology in the
United States. She attacked the validity of the tests
adm nistered by Dr. Elliott because of respondent's claimthat he
was not given breaks during the entire day of testing. She noted
that there is a marked drop-off in performance after 90 m nutes,
and wi thout |unch respondent’'s bl ood sugar woul d have been
| onered to the point of affecting his performance. Dr. Appel
al so questioned Dr. Elliott's use of the Wsconsin Card Sort
Test, because it is intended for research purposes only.
Finally, according to her review of Dr. Elliott's WAIS raw data
there is an error in Dr. Elliott's conputations and respondent's
score actually fell within normal limts. Dr. Appel testified
that in her expert opinion” Dr. Elliott's test results are
"unreliable" (TR-893) and are "false alarns.” (TR-893). Using
Dr. Johnsen's data and Hal stead- Reitan (age-corrected) normnms, she
t hi nks respondent is uninpaired. (TR-894). Moreover, she
testified that she observed respondent for the 72 hours preceding
this hearing and observed no aberrant behavior. (TR-896).

Dr. Appel testified that respondent's performance while
flying is the best indicator of his cognitive abilities, because

there is no validated correl ati on between neuropsychol ogi cal

ZDr. Appel testified as an expert in 12 cases |ast year,
and is involved in about 2 depositions per week.
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tests and flying, citing an article witten by Dr. Gary Kay who
subsequent |y devel oped COGSCREEN for the FAA, in support of her
assertion. (TR 897-900).%* As to the findings on the SPECT
scans, Dr. Appel testified that she has used themfrequently in
the last 4 or 5 years, and in her experience with over 12,000
patients with head injuries, there have been symetri cal
abnormalities on the scans. On cross-exam nation, Dr. Appel
admtted that using Heaton's norns and Dr. Uchiyama's raw data,
respondent does fall within the inpaired range on selected tests.

(TR-963).

Theodore Sinmon, MD., is a professor of radiology at the
University of Texas Sout hwestern Medical Center, and is board-
certified in nuclear nedicine. He testified by deposition
concerning the findings of the two SPECT scans perfornmed on
respondent. Dr. Sinon explained that hypoperfusion can be caused
by strokes, abscess, tunors, schizophrenia, poisoning, chronic
fatigue syndrone, drug abuse, seizure, and degenerative brain
di sease. (Deposition at 38). According to Dr. Sinon, if
respondent were suffering from degenerative brain di sease, he
woul d expect it to show over a series of studies, although he
agreed that six nonths may be too short a period of tinme to
reveal degeneration. (Deposition at 39). Dr. Sinon opined that
ot her processes are | ess probabl e because respondent has a

hi story of trauma. (Deposition at 43). He noted that while the

W think the | aw judge erred by excludi ng evi dence which
woul d have shown that Dr. Appel relied on quotations taken out of
context froman outdated journal article.
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scans of respondent's brain do involve both sides of the brain,
they do not suggest to hima great deal of symetry. (Deposition
at 42). Al zheiner's Disease is nuch nore symmetrical than
respondent's studies. (Deposition 43-44). It is not unconmon
for trauma to also be fairly symmetric. (Deposition-41). Dr.
Si non agreed on cross-exam nation that findings of bilateral
tenporal and parietal perfusion are highly predictive of
Al zheinmer's Di sease. (Deposition-48). Finally, Dr. Sinon agreed
on cross-exam nation that degenerative di sease could not be
excl uded by the findings of respondent's SPECT scans.
(Deposition at 53).

Harvey Ziessman, MD. testified on behalf of the
Adm nistrator in rebuttal. Dr. Ziessman is the Director